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No. I. 



ORPHANS' COURT. 



O. C of 



Ware's Petition. 



Allegheny Co. 



Guardian and ward^PeHiion to compel 
filing of Anal account — Laches of ward. 

Upon petition of wards to compel their guard- 
ian to file a final account and strike off an ac- 
count filed by him prior to the time either 
petitioner became of age, it appeared that 
twenty- two years had elapsed between the date 
of their reaching the age of twenty* one and the 
filing of their petitions; that tbeir allegation in 
their petitions that they did not know their 
father was appointed until shortly before filing 
the petitions was contradicted by their own tes- 
timony and their petition did not allege any 
£rand on the part of their guardian. Hbi«d, 
that outside of any question of presumption of 
payment the laches of the petitioners in not 
proceeding sooner to compel an accounting was 
sufficient to justify the dismissal of the peti- 
tions. 

W. G. Guiler for petitioner. 
Whilesell Brothers and fames Bredin 
for respo dents. 

February 21, 1902. Cohbn, A. J. — 
This record discloses two petitions to com- 
pel the guardian to file a final account 
and to stiike off confirmation of an ac 
count filed long pr or to the time when 
either pettioner became of ge, being 
then respectively about fifteen and seven* 
teen years old. No service was had on 
the father, who was the guardian, but 
his bondsman was served and filed an 
answer alleging that the father i^ now 
seventy- five or eighty years of age; was 
unable to support his children, was in- 
solvent ^hen and after he was appointed, 
denies that the petitioners did not know 
of tbeir father's appointment until re- 
cently and ends by pleading presumption 
of payment and statute of limitations, to 
which petitioners filed a general replica- 
tion. 

Respondeut was appointed guardian 
April 2, 1870. On March 15, 1871, he 
filed an account which was confirmed 
absolutely. According to that account 
he had received $1,496.81 from their 
mother's estate, which amount he states 
he had^expettdM fof board and clothing 
of said petiridner^ ahd another child who 
has Since died. • * 
The acCbutft aUeges these payments 



were made for board of the wards from 
i860 to 1870. by virtue of contracts en- 
tered into by their former guardian, and 
shows a balance due accountant of 

$179.19. 

The petitioners aver that it was not 
until October, 1901. that they discovered 
their father had ever been appointed as 
their guardian, notwithstanding the fact 
that one of the petitioners — Mrs. Ware — 
testifies she lived with her father from the 
time she was twelve years old until she 
became fifteen, and after that again for a 
few months. The other petitioner testifies 
she lived with her father until she was 
nineteen years old. Mrs. Ware testifies 
further: *'My mother*s mother told me 
my father had received the money and 
spent it. She told me this before I mar- 
ried." Her evidence discloses the fact 
that she married August 6th, 1879, over 
twenty- two years prior to the fiUng of 
petition in this case. 

She also testifies that she * 'reported 
the foct. but does not say to whom, and 
was told she could do nothing and that 
ended it. ' ' This was all she did, accord- 
ing to the evidence, to maintain her right 
in all these years. 

The other petitioner, Mrs. Keim, testi- 
fies that she *' was told twenty-seven or 
twenty eight years ago by her grand- 
mother that her father had received money 
for her, as her guardian, and she told me 
my father alleged he was my ghardian.'' 
At that time she was about sixteen years 
of age, as proven by her own testimony. 
She also stated that after she acquired 
the information that her father had been 
appointed her guardian and that he had 
money belonging to her, she lived with 
him and frequently saw him, but never 
asked him about it, ' or spoke to him 
concerning it. That she did not want to 
talk to him about it because she was afraid 
of him and that the fact of his guardian- 
ship and his possession of this money was 
within her knowledge all the years down 
from the time she first heard of it until 
now." 

It appears from the testimony of wit- 
nesses who knew the father that he wm^ 
insolvent at the time of, ano long prior 
to, his appointment; that '*he was in- 
temperate, a gambler and a fast man." * 

The petitioners aver in their petitions 
that the accountant should be disallowed 
"the credits taken in his account filed» 
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because their father was financially able 
to support them/ ' but submitted no proof 
whatever to sustain their averment, whilst 
the contestants, on the contrary, estab- 
lished beyond doubt his inability so to do, 
and which fact stands undisputed." 

The petitioners' allegation that they 
did not know their father was appointed 
until recently, is flatly contradicted by 
their pwn testimony, as above recited. 

It appears, to , that the father is now 
and has been for sometime a resident of 
San Francisca 

There is no denial on the part of peti- 
tioners that their father expended the 
$1,496.81 received by him for board and 
clothing of his wards, nor do the peti- 
tioners, or the testimony, suggest in any 
way that any other moneys were ever re- 
ceived by the guardian than those set 
forth in his account filed. 

The confirmation of the account work- 
ed no injury to the petitioners, has no 
effect on the question and would not have 
precluded an order of court on the father 
to file a final account, if such had been 
required within a reasonable time after 
their majority. 

The result of this proceeding, accord- 
ing to the evidence, if the prayer of peti- 
tioners be granted, would make it possi- 
ble to enforce the liability of the bonds- 
man, which» after so long a lapse of time, 
would be a burden and produce a result 
contrary to every principle of equity they 
seek to invoke. 

■ The application of presumption of pay- 
ment and statute of limitations do not 
alone govern this case, but the question 
of lacius of petitioners stands as an insur- 
mountable barrier to the granting of the 
prayer of the petitioners. 

The case cited by petitioners' counsel, 
and most emphatically urged, is that of 
Wall 8 Appeal, 104 Pa. 14, involving a 
petition for final account, presented to the 
court below and discharged for want of 
proof of alleged fraud and because of 
laches, but reversed in the Supreme Court. 
In that case the petition was filed eight 
years after the wards arrived at majority. 
In the present case no fraud is charged 
against the guardian in either of the peti- 
tions, nor does the evidence develop a 
single trace of fraud or deception; and it 
it shown that twenty two years from the 
date of their majority elapsed before the 
filing of either of the petitions herein. It 



appears, too, that in that case there wa^ 
no contest in .the Supreme Court, no 
counsel having appeared tor the appellee, 
nor was any paper book submitted in her 
behalf. The court simply cited the Act 
of 29th of March, 183?, referring to the 
duty of guardians to file final accounts on 
the arrival of their wards at full age, and 
reiterated the doctrine of Douglass' Ap- 
peal, I Norris 169, that **a partial ac- 
count of a guardian, filed during the 
ward's minority, is not for settlement and 
confirmation; and if confirmed is not con- 
clusive on ward.*' • This is unanswerable 
but not applicable here. 

In that case, too, the petition was filed 
within eight years after majority of the 
ward, and was not governed by a long 
line of cases preceding it, in which similar 
petitions had been fefiised by the courts 
below, and were sustained by the Su- 
preme Court on the ground of extreme 
laches of the ward in failing to seek re- 
dress for eighteen or twenty years and over. 
Again, no one was present at the argu- 
ment to emphasize appellee's contention 
or to assert the ward's negligence in seek- 
ing her remedy. It is admitted, as as- 
serted there, that confirmation of a par- 
tial account is not conclusive on the ward, 
but to surcharge the guardian or compel 
an account, reasonable dilligence is re- 
quired on the part of the ward. 

The best evidence that the cases pre- 
ceding Wall's Appeal govern the case 
lies in the fact that two years later in 
Maulfair's Appeal, no Pa. 403, a case 
similar to this, in which the petition had 
been dismissed below for the reason that 
the delay of nineteen years was consider- 
ed laches so> great as to **bar their right 
to an account," was affirmed in the Su- 
preme Court. The principle involved 
there is identical with this case, and in 
which Chief Justice Mercur says: *'No 
sufficient cause is shown for this great 
delay in the ward in asking that an ac- 
count be filed. The neglect is so gre4t 
as to bar her right to now demand an ac- 
count* The case is a proper one to apply 
the second section of the Act of June, 
1836, which authorized us in all cases of 
appeals from Orphans' Court to decree 
according to the justice and equity there- 
of. Under all the facts of this case justice 
and equity forbid that the appellee shall 
now be compelled to file an account." 
Citing Gress' Appeal, a Harris 463; 
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Bones' Appeal, 3 Casey 492. These last 
two cases, among others, cited by re- 
spondent's (the surety's) counsel, are 
cases in which an account was refused to 
the ward after a lapse oi eighteen years 
from the time of arrival at majority. 

In Bently's Appeal, 3 Out. 500. de- 
mand for payment of legacy was held to 
be too late because made twenty >ears or 
more after the time at which it became 
l>ayable. 

In Fidelity Company's Appeal. 5 Amer. 
157, a similar lapse of time caused the 
Supreme Court to set aside an account 
which had been ordered by the court 
below and which showed a balance in 
favor of petitioner. 

These cases were all determined solely 
upon the ground of delay. '*It is not a 
matter of inconvenience simply, but of 
injustice, to require a trustee (now a ver) 
old man) to prepare an account of trans- 
actions which occurred (thirty-two years 
ago,) concerning which the facts may 
have been obliterated from his mind, and 
books and papers in reference to which 
may have become lost or destroyed." 

A compliance ^ith a demand of the 
wards, who have neglected asserting their 
rights until this late date, would not only 
be a gross injustice to the guardian bat 
would be equally unfair to his bondsman, 
whose rights, through lapse of time, may 
be incapable of proof both by loss of 
books, papers and documents, and the 
absence for years of the very witness 
whose attendance at court cannot be en- 
forced by judicial process. 

If fraud on the part of the guardian had 
been proven, or some cogent reason were 
presented on the part of the wards for 
their delay, it might justify the granting 
•oi the prayer of their petitions, but the 
petitions contain no allegations oi fraud, 
nor does the evidence disclose any reason 
for their delay. On the contrary, they 
have stood silent for over twenty years 
in the possession of facts which might, 
perhaps, have afforded them the relief 
they now ask. It is a case of absolute 
neglect on the part of the petitioners and 
one .which the law uniformly refuses to 
countenance. 

We are bound to follow the principle 
^expounded by the court in Gress' Ap- 
peal, 14 Pa. 467. There, even though 
the presumption of payment did not exist 
under the facts, and though the statute of 



limitations was excluded from considera- 
tion, the court determined the case on the 
''unwarrantable negligence of the piarty 
to call to account, without any sufficient 
reason for the delay." The same rule 
of law prevails to-day, has never been 
doubted, and compells the dismissal of 
this case. 

We cannot concur with petitioners' 
counsel that the fact of the father not dis- 
closing his guardianship to these wards, 
and the further fact that the failure of the 
father to disclose his character to the 
court when appointed as assumed by 
counsel, constituted a fraud on the court, 
as well as upon the petitioners. We fully 
agree with him, nevertheless, as to the 
impropriety of appointing a father the 
guardian of his children, as well as with 
the reasoning therefor in the case cited 
(Senseman's Appeal, 21 P. F. S. 331,) 
and are also in accord with his views as 
to the fact that the filing of the account 
was not conclusive on the wards^ but 
these questions are not before us iu this 
case, nor was their consideration essential 
in arriving at a conclusion in these pro- 
ceedings. 

This case came on to be heard, was 
argued by counsel, and up6n considera- 
tion thereof, it is ordered, adjudged and 
decreed that the prayer of the petitioners 
be and is hereby refused and the petitions 
dismissed at the cost of the petitioners. 



O. C. of Laaoaster Co. 

Weidler's Estate. 
Widow's exemption — When allowed — 
Evidence. 

While a widow who waa voluntarilv living 
apart fjom her husband at the time of his death 
is not entitled to f^oo exemption, it mill be 
allowed where the husband, who waa a travel- 
ing salesman, parted apparently on good terms 
with his wife and son at their home eisht years 
before his death, but never returned, having 
made his home elsewhere, and failed to con- 
tribute to his wife's support and made no en- 
deavor to ascertain her whereabouts at the 
place he had left her. 

The widow is not competent, under the Act 
of May 23, 1887, Section 3, to testify in support 
of her claim for I300 exemption as against her 
husband's creditors 

Exceptions to widow's appraisement. 
W. H, Roland for exceptions. 
M. G. Schaeffer, contra. 
January 4th, 1902. Landis, J.— The 
purpose of the Widow^s Exemption Act 
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of April 15, 1851, P. L. 612, Section 5. 
is, as stated by the comts, to make an 
immediate provision for the wants of the 
family upon the death of its head. There- 
fore, to enable a widow to claim its bene- 
fits, the family relation must exist at the 
husband's death, at least in contempla- 
tion of law. She must be either actually 
or constructively in the family at the time 
of the husband's death, and to be con- 
structively so, she must be waiting and 
willing to return; Burkett's Estate, 5 C 
C. R. 502. Where there has been sepa- 
ration by consent, or by her withdrawing 
from and living apart from her husband 
as her voluntary act, thus renouncing 
conjugal intercourse, she is not such a 
widow as is entitled to its benefits; Het- 
rick V. Hetrick, 55 Pa. 290; Odiorne's 
Appeal, 54 Pa. 175; Piatt's Appeal, 80 
Pa. 501; King's Appeal. 84 Pa. 345; 
Nye's Appeal, 126 Pa. 341; Spier's Ap- 
peal, 26 Pa. 233; Tozer V. Tozer, 2 Amer. 
Law Register, 510. But, whtre she has 
been deserted by her husband, and con- 
tinues supporting herself and child or 
children, he making no provision for her, 
the family relation still exists, although 
actual cohabitation be suspended by his 
illegal act; Terry's Appeal. 55 Pa 344; 
Wrights Estate. 5 C. C. R. 228; Simp 
son's Estate, 22 W. N. C. 172. If it was 
no fault of hers that she was not a mem- 
ber of his household at his death, and it 
was his illegal acts and bad faith that ex 
eluded her from it, in contemplation of 
law the family relation still exists, and 
his domicile is hers; Grieve's Estate, 165 
Pa. 126, In the last cited case, McCol- 
lum, J., says: "Surely, a refusal of her 
claim for it must have something more to 
rest upon than his repudiation of his 
marital vows and duties. ' ' A determina- 
tion of the present contest must then ne- 
cessarily rest upon which .side of the 
well defined line we discover the facts of 
this case to falK 

In order to elucidate them, the testi- 
mony of the widow has been taken, and 
objection is made that she is not a com- 
petent witness. Under the Act of May 
23. 1887, P. L 160, Section 3. where the 
controversy is between parties claiming 
by devolution japon the death of the 
owner, all parties are expressly made wit- 
nesses. In this case, however, all the 
parties are not so claiming. Whilie, of 
course, the widow must claim through 



her husband, the objecting creditors claim 
under the law, and it would seem that 
under such circumstances, the enabling' 
powers contained in the Act have no ap- 
plication. We are, therefore, thrown 
back upon that part of the statute which 
declares husband and wife persons havings 
adverse interests, to be incompetent to 
testify. If this is so, Marian Weidler 
could not be a witness as to anything that 
transpired prior to the death of her has* 
band, and we will not consider any such 
testimony presented to us. 

The same rule does not apply to the 
te&timony of her son. He has no favor- 
able interest in the claim made by his 
mother, whatever interest he may have is 
that of an heir, and, as such, adverse to 
the claim. Any one may be called to 
testify against his interest, even though 
he would be excluded and incompetent if 
called in his own behalf. Act of May 23, 
1887, supra. This testimony of Charles 
Weidler is, therefore, the only evidence 
which has been produced, dealing with 
the facts as therein alleged to have oc- 
curred at the time Theophilus Weidler 
left his wife. It is true that Mrs. Mary 
Rife and her daughter have stated that 
Marian Weidler told them, after her hus- 
band's death, and when she came to look 
after his estate, that she had deserted the 
decedent. These statements Mrs. Weidler 
strenuously denies; but, however, thi^ 
may be, the word * desertion" itself is 
largely a conclusion and is of no great 
force unless sustained by the facts upon 
which it depends, and the better evidence 
must always be presented. When such 
evidence is obtainable, that which is 
secondary and merely deducible from the 
word must necessarily give way. We 
must inquire searchingly^then, into what 
the facts relating to tte desertion actually 
are. 

It is conceded that a lawful marriage 
existed between the decedent and Marian 
Weidler. They were married in the State 
of Iowa. His business was that of selling 
books, pictures and picture frames on the 
installment plan, and, in doing so, he 
traveled through tha various States of 
Pennsylvania, Ohio, Indiana, Illinois and. 
Missouri. He died on May 29, 18^,' In 
Lancaster, at the home of his sister, Mati^ 
Rife. He was a resident of the Stat4 ^ of 
Pennsylvania at the time, and htd been 
•from, at Id^tt the yetiir 18^5.- -Itt-^ht 
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spring of 1891, both these parties, with 
their son. were livingon Jefferson Avenue 
in the city of St. Louis. The son says 
that his father and mother had always 
lived together as man and wife up to that 
time; that he was home the day his father 
left; that his father kissed his mother and 
himself good-bye, taking his samples and 
grip, and saying that he would make a 
short trip and be back in a few weeks- 
He was in a pleasant mood and did not 
intimate that he had no intentions to re- 
turn. The son says that he remembers 
distinctly, because he had just got aposi- 
tion the day before and everything looked 
bright. From that time on, he never 
beard where his father had gone to re- 
side, until after his death, when he re 
ceived a telegram from his uncle, who 
had the information from Mr. Rife, an- 
nouncing the death, and that it was then 
he found that his father had been living 
with the witness's grandmother near 
this city. He says that his father never 
sent anything to provide or help the 
claimant after he left in 1891. and that 
she canvassed and took in sewing to help 
to add to the household, until her health 
failed. The son also says that he lived 
with, and supported her himself after 
his father left, and that his father never 
wrote for her to come to him. The 
mother and son have resided in St. 
Louis ever since, except when she was 
on a visit to Denver and Colorado Springs 
for her health, or on short vacations. 
The furniture which they had is still in 
St. Louis. 

The decedent, upon coming to Lancas- 
ter county, lived with his mother until 
her death, and, either then or afterwards, 
again pursued his o!d occupation of sell- 
ing pictures. He purchased some real 
estate, which is located in Upper Leacock 
township. He went to Harrisburg in 
September or October, 1898, and rented 
a room there, which he furnished him- 
self. He took sick there, and his sister, 
Mrs. Rife, went to Harrisburg and 
brought him down to her house, where 
he remained four weeks and died. He 
owned a small quantity of furniture which 
was appraised at three dollars, and this 
the widow elected to retain, and the bal- 



ance she claimed out of the real estate 
above mentioned. 

The one thing that seems particularly 
strange in the conduct of the decedent is 
that, if he did not know where his wife 
was, and made numerous efforts to find 
out her place of residence, why he did 
not inquire for her and her son in the 
city where he had left them. It was 
certainly much easier for him to find her 
in the place where he had left her, than 
for her to ascertain his whereabouts, 
traveling, as he was, by reason of his 
vocation, from town to town. The tes- 
timony discloses no effort ^bn his part 
looking to this end, except that of Mrs. 
Rife and her daughter, who say that 
Mrs. Weidler stated, in their presence, 
that her husband had written a letter to 
her which she would not answer. Mrs: 
Weidler denies that she made ai^ such 
statement as this, but says she did receive 
two letters from him, after he wenta^ay, 
which she answered, but not getting a 
reply to the last one. she wrote again, 
and got no answer. 

While, therefore, it is difficult for us 
to determine what was the exact relation 
existing between Theophilus Weidler and 
his wife, yet it would seem that the 
weight of the testimony is in favor of her 
claim. The testimony of the son seems 
to be honest and straight-forward, and,.^ 
unless it i.^ entirely disregarded, the wife 
is entitled to the benefits conferred by 
the Widow's Exemption Act. We do 
not feel that we are authorized to find 
otherwise upon the meagre testimony ad- 
duced by those who have an equal per« 
sonal interest in defeating the claim. 
We have, therefore, concluded, upon a 
careful survey of the case, to dismiss the 
exceptions and confirm the widow's ap- 
praishment. 

Exceptions dismissed. 

^ > ^ 

SUPREME COURT. 



Gitf 8 Appeal. 

Legacy— Payment of ^ Time, 

Testator directed •*one-third part of said 
share" *'tobepaid»* to J ** when he arrives at 
the age of twenty- one, years.** another one- 
third to be paid to E *'when she arrives at the 
age of twenty-one years;** and the remaining 
one-third "shall be held by my executors and 
to be invested by them in the property devised 
I to them individually,** interest to be paid to 
' the widow and the principal after her death or 
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le-marri^ie to J. and B. Hbi^d, (affirming 
the Court below) that the two-thirds most be 
ani^Emled to the guardian of said minors. 

The official function of an executor is not to 
hold money but to distribute it. If he is to 
hold it at all he must do so by virtue of some 
direction or intent of the testator. 

Where a specific share of an estate is divided 
into three psais, all to be paid in the future, 
with the creation of an express trust as to one 
part and no similar direction as to the other 
two, the inference is irresistible that as to those 
two no trust was contemplated or intended. 

Appeal from the decree of the Orphans' 
Court of York County. 

The opiniSn of the Court below. (Bit- 
tenger, P. J ) is found in Gitt's Estate, 
J5 York Legal Rkcord io8. 

From the decree there entered this ap- 
peal was taken. 

Nties & Neff for appellants. 

E. Chapin and C E, Ehthart for ap- 
pellees. 

June 4th, 1902. Mitchell J. — The 
official function of an executor is not to 
hold money but to distribute it. If he is 
to hold it at all he must do so as trustee 
and by virtue of some direction or intent 
of the testator. In the present case there 
is no such intent manifested. On the 
contrary the implication is strongly to 
the contrary. The testator divid^ the 
share of his deceased son into three parts, 
one to be paid to his grandson Jesse, 
when he arrives at twenty-one, one 
to his granddaughter Elizabeth to be 
paid when she arrives at twenty one, 
and the "remaining one- third part of 
said share shall be held by my execu- 
tors" charged on lands devised to them, 
and ''the interest to be paid by them to 
Emma K. Gitt, widow of my son," etc. 
And as to this portion he further direct- 
ed that the executors, might at any time 
pay it to "some reliable Trust Company" 
and be discharged from further liability. 
Here is a division of a specified share of 
his estate Into three parts all is to be 
paid in the future, with the creation of 
an express trust as to one part and no 
similar direction as to the other two. 
The inference is irresistible that as to 
these two no trust was contemplated or 
intended 

The party to receive a legacy is the 
legatee, and when he is incapacitated by 
in&ncy his legal representative is a 



guardian. That is the case presented 
here. When the testator made his will, 
his two grand-children were infants, and 
he directed that their portion should be 
paid to each on reaching the age oi 
twenty- one. That might or might not 
be before testator's own death. In fact 
it was afterwards, and the legatees there- 
fore were incapable of taking in person 
at that time. In the absence of any di- 
rection or apparent intent of the testator 
to the contrary their shares were to be 
held in the interim by their legal repre- 
sentative, a guardian. Decree affirmed. 



Myers's Appeal. 

Will — Construction of -^ Life Estate, 

Testator bequeathed a certaia portion of his 
real estate to his widow for life or wido^ood, 
and also provided that his invalid daughter 
should have her home on the premises so de- 
vised. The residue of the estate was divided 
among his heirs By a codicil he declared that 
two more of his children, A. and E., should 
have their homes with the widow and invalid 
so long as thev live, and after the death or mar- 
riage of the widow, A. and E., or either of them 
that survive the other shall have the use, bene- 
fit and occupation of said real estate during 
their natural life or lives on condition that they 
keep the invalid daughter with them as long as 
she lives. After the death of the said three 
children the property is to ^o to the diildren 
of the last one dying, and m def ult of such 
children to be disposed of according to the in- 
testate laws. Held, (affirming the Court be- 
low) that this gave A. and E. an estate in re- 
mainder for life, with remainder over in fee to 
the children of the survivor* 

This remainder vested at once on the death 
of the testator. Nothing was incumbent on the 
remainder men to do until the death of the 
widow. 

The care of the invalid daughter was a con- 
dition subsequent, and the fact that its per- 
formance became impossible by the death of 
the daughter during the widow's life, did not 
divest the estate of the remainder men. 

Appeal from the decree of the Orphans' 
Court of York County. 

The opinion of the Court below, (Stew- 
art, J.) will be found in Louck*s Estate, 
15 York Lbgal Record 181. 

From the decree there entered this ap- 
peal was taken. 

E, W. Spangler for appellant. 
A^. M, Wanner for appellee. 

June 4th, 1902. MiTCHKix, J. — Tha 
testator by his will devised a life estate in 
the house in controversy, to his wklow, 
charged with an easement of occupatioD 
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of two rooms, etc., by his Invalid daugh- 
ter Sarah. By the codicil he farther de- 
vised after his widow's life estate a re- 
mainder to his son Albert and his daugh- 
ter Bliza for their joint lives and to the 
survivor for life, on condition that they 
"keep my Invalid daughter Sarah with 
them as long as she lives." This re 
mainder vest^ at once on the death of 
the testator. Nothing was incumbent 
on the remainder men to do until the 
death of the widow. ' The care of the 
invalid daughter was a condition subse- 
quent, and the fact that the performance 
became impossible, by the death of Sarah 
during the widow's life, did not divest 
the estate of the remainder men. They 
took the estate cum orure, and the bur- 
den might last for years or might never 
be actually incurred. This was a mere 
contingency, incident to the nature of 
the condition and did not afifect the va- 
lidity or the duration of the estate. 

After the death of the survivor of the 
remainder men the codicil created a re- 
mainder to his children, and in default of 
children to the testator's heirs according 
to the intestate laws. This was a con- 
tingent remainder and the court having 
found that the property was unproduc- 
tive and burdensome, the case was with 
in the provisions of the Act of 1835, 
authorizing a sale. 

Decree affirmed. 



COMMON PLEAS. 



C. p. of 



Delaware Co. 



Cochran v. Ward. 



Landlord and tenant — Agreement to re- 
pair. 

Parol evidence to yary the terms of a written 
lease must be plain and explicit. 

A tenant set up that the landlord agreed to 
keep the building in good order and repair. It 
appeared from the affidavit of defense that the 
roof blew off in the winter and the tenant con- 
tinned to pay rent for several months without 
objection. Hbi«d, that the affidavit of defense 
was insufficient 

It is the duty of the lessee as well as the 
lessor to see that a lease is stamped as required 
by Act of Congress, and in an action to recover 
rent due the lessee cannot avail himself of the 
absence of the revenue stamp. 

Rule for judgment for want of a suffi- 
cient affidavit of defense. 



Tlie facts are stated in the opinion of 
the Court. 

May 28, 1902. Johnson, P. J. — ^This 
was a suit on a lease where a rule for 
judgment was filed for want of a sufficient 
affidavit of defense. Two things were set 
up. The first was that the defendant was 
induced to execute the lease upon the re- 
presentation of the plaintiff that the 
building was in good and tenantable con- 
dition to stable deponent s horses and 
wagons, and that it would be so main- 
tained. The roof blew off in the winter 
of 1898, rendering it unfit for use and 
that the plaintiff lefused to repair it. It 
is also claimed that the lease is not prop- 
erly stamped. 

First, the lease is in writing and \t 
contains an express covenant that the 
lessee shall keep the premises in repair. 
The affidavit of de iense only by inference 
denies this. It does not say expressly 
that the lessor agreed to maintain the 
building in a good and tenantable condi- 
tion, and as such would be maintained. 

The language of the paper is plain and 
explicit, the denial is not. This it would 
have to be to vary the written lease* 
Besides the defense is without merit. 
The building became untenantable in the 
winter of 1898. The lessee had the right 
to terminate the lease at the end of any 
month. He did not do so. but continued 
without objection to pay until June 15th, 
1900. His failure to assert his present 
claim and his acquiesence to the condition 
of the building for so long a time, coupled 
with the fact that he could have vacated 
the premises at the end of any month is 
against the defendant. 

As to the second objection that the 
lease was not stamped, it was as much 
the duty of the lessee to stamp the lease 
as it was of the lessor. He cannot be 
permitted to take advantage of his own 
wrong. 

The rule absolute. 



C. P. of Lancaster Co. 

Pioso V. Equitable Life Assurance Society. 

Withholding of document — Power of court 
to rule production of. 

Where in an action ex contractu there is bnt 
one instrument between the parties, which is in 
the possession or power of the defendant, to 
which the plaintiff is either an actual party or a 
party in interest, and of which he has been re- 
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iiifled an itupection upon request, and the pro- 
duction of which is necessary to enable him to 
declare against the defendant, the court may 
rule the defendant to produce the document or 
give him a copy for that purpose. 

Rule on defendant to ftnmish copy of 
insurance policy. 

Geisenberget 6f Rosenthcd for rule. 
W. U. HenseUxA T. DelVitt Cuyler, 
contra. 

March 3i8t, 1902. Landis. J —Suit 
having been begun by the plaintiff against 
the defendant company on a life insur- 
ance policy upon the life of Moses Pioso, 
the husband of the plaintiff, for her 
benefit, the plaintiff filed her statement 
of demand, but failed to attach thereto a 
copy of the policy of insurance sued upon, 
nor did she attempt to explain her reason 
for not so doing. She also failed to an- 
nex proofs of death, although they were 
referred to in the statement. The de- 
fendant company thereupon filed a de- 
murrer, averring, as a ground therefor, 
the absence of these two papers. The 
plaintiff then filed, by leave of Court, an 
amended statement, and» at the same 
time, a copy of the proofs of death, and 
in the amended statement she alleged 
that she was unable to annex a copy of 
the policy to the statement, because she 
was not in possession of it, and had no 
access to nor inspection of it since the 
death of the insured. She also stated 
that she believed it to be in the posses- 
sion of the defendant company, who were 
wrongfully withholding it from her, and 
that the company knew all its terms, con- 
ditions and effect, and had an accurate 
copy of it, if not the original, in its pos- 
session. On the same day, she also pre- 
sented her petition, in which she further 
stated that she had repeatedly requested 
the defendant and its attorney of record 
to give her access to the policy, but her 
request had been refused, and she prayed 
the Court to order the insurance company 
to produce it in court, or an accurate 
copy, so that she might be thus enabled 
to remedy the defect complained of by 
attaching it to her statement. The de- 
fendant has filed an affidavit of defense 
and answer to the statement and petition; 
but, as th's paper contains only the facts 
constituting the defense of the company 
to the action itself aod solely raises the 
merits of the controversy, we feel that it 
is unnecessary for us to consider it at this 



time. We, therefore, enter upon an ex- 
amination of the sole question now pre- 
sented, which is. whether the Court has 
power to order the company, under cir- 
cumstances such as these, to produce a 
policy of insurance which is alleged to 
be in its possession, and the possession of 
which it does not deny. 

As early as Murphy v. Morris, 2 M. 
60, Judge Stroud held that ** where the 
defendant has in his possession a paper or 
document, the inspection of which is 
necessary to enab'e the plaintiff to de- 
clare, the court will grant a rule on the 
defendant to produce the same in open 
court for that purpose *' To the same 
effect are Penn'a Co. for Insurance, &c., 
V. Phila , German town & Norristown R. 
R. Co.. 20 Phila 332; SimiEons v. Hoff- 
man, Corkran & Co., 6 Dis R. 218; 
Arnold v. Pawtucket Valley Water Co., 
19 Lawyers* Rep. An. 602 In elucida- 
tiog this same principle, in i Greenleaf 
on Evidence, Sec. 559, 15th Ed., it is 
said: * 'The courts of common law may 
also make an order for the inspection of 
writings in the possession of one party to 
a suit in favor of the other. The extent 
of this power, and the nature of the 
order, whether it should be peremptory, 
or in the shape of a rule to enlarge the 
time to p^ead, unless the writiog is pro- 
duced, does not seem to be very clearly 
agreed, and in the United States the 
courts have been unwilling to exercise 
the power, except where it is given by 
statute. It seems, however, to be agreed 
that, where the action is ex contractu^ 
and there is but one instrument between 
the parties, which is in the possession or 
power of the defendant, to which the 
plaintiff is either an actual party or a 
party in interest, and of which he has 
been refused an inspection upon request, 
and the production of which is necessary 
to enable him to declare against the 
defendant, the court, or . a judge at 
chambers, may grant him a rule on the 
defendant to produce the document, or 
give him a copy, for that purpose." 
These authorities seem to fit the present 
case, and, in accord nee with their tenor, 
we are of opinion that the court has, at 
this time, the power to order the pro- 
duction of this policy, and that we should 
do so. We are, therefore, obliged ta 
make this rule absolute. 
Rule made absolute. _^.' 



Digitized by 



Google 



YORK LEOAL RECORD. 



^ork Xeaal 'Recor6. 



Vol. XIV. THURSDAY. JUNE 19. 1902. 



Na ^ 



Mills V. Ross. 

Justice's record — Sufficiency of. 

The sutnmoQt set ont the cause of action as a 
plea of trespass for damages. Hbu>, that an 
exception filed to the regularity of the Justice's 
proceedings for that reason must be dismissed. 

A summons need only show the day, place 
and hours between which the defendant must 
Appear, and before whom. 

Plaintiff claimed for *'five dollars damages 
•done to her, plaintiff's, furniture by the defend- 
ant by wilfully and negliently carrying the 
aame out of her house." Hm«b, that the pro- 
ceedings must be set aside. 

If the defendant wilfully broke the furniture, 
the Justice bad jurisdiction; if negligently, he 
had not. Since the record is not clear, it is 
fital to the judgment. 

The Alderman's record must set forth suffi- 
.cient facts to show clearly that the action is 
trespass vi et armis, and not trespass on the 



Certiorari. 
. y. ^. Sirawbridge for exceptions. 

James J. Logan, contra. 

June 16th, 1902. SritwART, J. — The 
fourth exception filed to this record was 
abandoned at the argument. 

The first denies the jurisdiction oi the 
justice. 

The second denies the sufficiency of 
the statement of the cause of action in 
the summons. 

The third avers that the record does 
not show suffiident to authorize the Al- 
cerman to enter judgment against the de- 
fendant. 

The summons sets out the cause of ac- 
tion as a plea of trespass for damages. 
There is no statutory requirement as to 
what the summons shall show on the 
subject of the cause of action. It is the 
record that must show this. All that the 
summons must show is the day, the place 
and the hours between which the defend- 
ant must appear and before whom. The 
4second exception is therefore dismissed. 

The first and third exceptions may 
be considered together. 

The plaintiff's claim as shown by the 
^record is for * 'five dollars damages done 
to her, plaintiff's furniture by the de- 
fendant, he bteaking two tables and a 
Mdstead on the 6th day of May, 1901, 
by wilfully and negligently carrying the 



same out of her house/* If the defend- 
ant wilfully broke the plaintiff's furni- 
ture, the Alderman had jurisdiction, be- 
cause it would be a wilful trespass to per- 
sonal property; Act of March 22, 1814, 
P. & L. Dig. 2552. pl. 49- 

If he negligently broke the furniture in 
carrying out of the house, the course of 
action is case and not trespass, and the 
Alderman would have no jurisdiction. 
It cannot be determined from an inspec- 
tion of the record which was the real 
cause, because two are assigned with 
equal force and cleainei^. Tbiis is fatal 
to the judgment; Wood v. 'Bronson, 12 
Pa C C. R. 545; Geiswite v. Bentzel, 
8 York 181. 

In view of the wider significance given 
to the word trespass by the Act of May 
25th, 1887, It is necessary that the Al- 
derman's record set forth sufficient facts 
to show clearly that the action is trespass 
vi et armis and not trespass on the case 
for the reason that of the latter causes he 
has no jurisdiction and his record must 
clearly show his jun^iction. , 

The first and third except^oo» are sus- 
tained and the judgment entered by the 
Alderman is reversed and set aside. 



SUPREME COURT. 

Young's Appeal. 

Equity— Relif Association — Beneficiary. 

A., a member of a relief aaaociation, after the 
death of his wife, designated B. as the benefi- 
ciary in case of his death* which designation 
was properly made and approved by the asso- 
ciation. Subsequently he told C. that upon her 
marnaffe to him he would haye her made the 
beneficiary. The marriage took place, bat the 
change of beneficiary was never made. After 
his death the money was claimed by B and C, 
whereupon the association filed its bill asking 
that it be allowed to pay the money into Couxt 
and the claimants be decreed to interplead and 
the Court direct to which of them the money is 
to be paid. The claimants filed their answers 
to the biU, B. claiming the fund as the properly 
desi^ated beneficiary and C. under the ante- 
nuptial contract. Hbld, (affirming the Court 
below,) that the fund, after deducting costs, 
must be paid to C. 

The Court below found "that prior to his 
marriaf^e to Emma E. Wolfe the said William 
Wolfe informed her of his Relief Insurance, and 
of the fact, that upon the death of his, first ;wi|e 
he had her came as beneficiary changed to that 
of his sister, Alice R. Young, of York, &nd that 
upon the marriage of Emma E. Wolfe to him 
the said William Wolfe, he would have her the 
said Emma E. Wolfe made the benefidafy id- 
stead of his said sister, and that this was one of 
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the coosideimtions upon which the said Emma 
E. Wolfe agreed to become the wife of the said 
William Wolfe; that after their said marriage 
the said William Wolfe promised his wife, the 
said Emma E. Wolfe, repeatedly to haye her 
made the beneficiary in pursuance of his agree 
ment before their marriage, and that he like- 
wise told other parties of his intention so to 
do." Hbld, to be a sufficient expression of 
the fact, for all practical or indicial purposes, 
that there was an ante- nuptial contract. 

The failure to haye the wife's same inserted 
as the beneficiary in the certificate or on the 
books of the association, does not affect her 
right as against a mere yolunteer. The rule is 
for the protection of the Association; if it 
waiyes its rights or does not claim them a third 
party cannot take its place. 

When the second wife married the insured, 
she acquired a yested right in the benefit, a 
right not depending on his will or whim, but 
one no longer in his power, as between him and 
her, to confer or withhold. He ought, in form, 
the day of the marriage, to haye formally trans- 
ferred to her that whidi by the consummation of 
the contract was hers. Equity will now treat 
that as done which ought to have been done. 

Appeal from the decree of the Court of 
Common Pleas of York County. 

For the opinion of the Court below, 
(Stewart, J) see Pennsylvania Railroad 
Co. et al. V. Wolfe et al., 15 York Legal 
Record 165. 

From the decree there entered this 
appeal was taken. 

Jere S. Black fot appellant. 
Th€o. //. Greevy and Ziegltr & Son 
for appellees, 

June 4th, 1902. Dean, J.— William 
M. Wolfe, an employee of the Pennsyl- 
vania Railroad, became a member of its 
Relief Association on Jnly 31, 1886, and 
received a certificate of membership there- 
in, entitling the beneficiary so designated, 
to snch sum at his death as was provided 
by the by-laws of the association. Wolfe 
died on the 19th of February, 1900. 
The amount then payable to the proper 
beneficiary was $1,549.20. When the 
certificate was first issued, he designated 
his wife as beneficiary, but her death oc- 
curred before his. He then substituted 
his sister. Alice R. Young, as beneficiary 
and her name was put into the certificate 
as such under the rules of the associa- 
tion. Neither the records nor the certi- 
ficate show any change after that one. 
Wolfe, after the substitution of his 
sister's name, married the second time, 
leaving to survive him a widow, Emma 
E. Wolfe, who claims to be the benefi- 



ciary of the ftmd payable according to 
the rules of the Relief Association. The 
widow first filed a bill in the Commoo 
Pleas of Blair County, her husband's 
domicil at his death, to restrain the Re- 
lief Association from paying the fund to 
Alice R. Young, the beneficiary named 
in the certificate. The widow averred, 
in her bill, that her husband had entered 
into an ante nuptial contract with her to> 
substitute her as beneficiary, and therebjr 
induced her to marry him,andhad neglect- 
ed to peform the obligation, so far as to> 
have her name substituted in the certifi- 
cate, but that having performed her part 
and paid the consideration, equity should 
award her the fund. To this bill, Alice 
R. Young filed a demurrer, which last 
was sustfdned, on the ground that plain- 
tifi* had an adaquate remedy at law. The 
Relief Association, then on petition, claim- 
ing to be a mere stakeholder, paid the 
money into court, and further prayed, 
that an issue be framed between the sis* 
ter and widow to determine their rights- 
to it; the order was granted and the issue 
framed. Mrs. Young, however, being a^ 
resident of York County^ reftiaed to be- 
come a party to the issue and brought 
suit against the railroad company and 
Relief Association in that county to re- 
cover the amount payable on the certifi- 
cate. The railroad company then filed 
this bill in \ork County, offering to- 
pay the money into court and praying 
that the two claimants thereto be ordered 
to interplead, and further that Alice R. 
Young be restrained from prosecuting 
suit against the company. To this biU 
both the sister and ^dow filed answers. 
The case was heard upon the bill and 
answers and the Court below in opinioui 
filed decreed the money to the widow» 
Emma E. Wolfe, and enjoined Alice R. 
Young from further suit against the 
company. We now have this appeal by 
the sister; her learned counsel assigns- 
eight errors; the first three are to find- 
ings of fiact, the remainder to conclusions* 
of law. Was there an ante-nuptial con- 
tract intended by the parties at the time 
it was made, to operate as a transfer of 
the benefits under the certificate, to the 
intended wife, if she fulfilled on her part 
the contract of marriage? The leanied 
Judge of the Court below finds as fbllowsr 
"That prior to his marriage to Emma S. 
E. Wolfe the said WilUam W<dfe in^ 
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formed her of his Relief Insurance, and 
of the fact, that upon the death of his 
first ^ife he had her name as beneficiary 
dianged to that of his sister, Alice R. 
Yonng, of York, and that upon the mar 
riage of Emma E Wolfe to him the said 
William Wolfe, he would have her the 
said Emma E. Wolfe made the benefi- 
ciary instead of his said sister, and that this 
was one of the considerations upon which 
the said Emma E. Wolfe agreed to be- 
come the wife of the said William Wolfe; 
that after their said marriage the said 
William Wolfe promised his wife, the said 
Emma E. Wolfe, repeatedly to have her 
made the beneficiary in pur nance of his 
agreement made before their marriage, 
and that he likewise told other parties of 
his intention so to do.*' 

It is argued by appellant's counsel, 
that this language does not express a 
finding of fact, but only narrates the sub- 
stance of information given the intended 
wife by the intended husband. It may 
be, that the finding couM have been ex- 
pressed in more apt language by the 
learned judge of the court below; but it 
must be noticed, that the widow had 
answered averting the contract, and that 
the sister by her answer did not deny it ; 
she relied solely on the fact that she was 
nominated as the beneficiary in the cer- 
tificate. From the pleadings and the 
course of the trial in the cotirt below, it 
is fairly to be inferred, that the fact of 
the ante- nuptial contract was scarcely 
contested. If that had been a very im- 
portant question in the issue, it is proba- 
ble the language of the finding would 
have been more perspicuous; but as it 
stands, it is sufficiently expressive. The 
finding narrates the taking out and the 
history of the certificate of which the in 
tended husband had informed the Intend- 
ed wife, and then follows the statement 
of the contract here averred, thus: *'and 
that upon the marriage of Emma E. 
Wolfe to him, the said William Wolfe, 
he would have her, the said Emma E. 
Wolfe, made the beneficiary instead of 
his said sister, and that this was one of 
the considerations of the proposed mar- 
riage." This is a sufficient expression 
of the bet for all practical or judicial 
purposes; it is not a finding that inform- 
tion alone was given, it is a finding of a 
contract or promise. Nor does the failure 
to have the wife's name inierted as the 



beneficiary in the certificate or on the 
books of the association afiect her right* 
as against a mere volunteer. The rule 
is for the protection of the Association;: 
if it waives its rights or does not claim^ 
them a third party cannot take its place. 
It would be conclusive in favor of the 
the Association; it is only a fact tending 
to negative an ante-nuptial contract, a» 
between the widow and sister. And al- 
though we have no authority directly ta 
the point in this State, it is in accords 
with sound reason and there are deci- 
sions in other States sustaining it. See 
Tits worth V. Titsworth, 20 Pac. Rep. 213;. 
Manning v. Ancient Order United Work- 
men, 8 Ky. 136; Hofm^n v. Grand Lodge, 
73 Mo. 47. 

We take the fact, then, as found, that 
there was an agreement to transfer in^ 
consideration ol a promise to marry upon* 
her part; she kept her promise; there 
was no change of the name of the benefi- 
ciary, either in the certificate or upon 
the records ot the Relief Association; 
nominally at the husband's death, Alice 
R. Young was entitled to the fund. 
In this view of the facts what efiect 
has, or what efi^ect ought the ante- 
nuptial contract to have in equity^ 
upon a disposition of the fund? Con- 
cede,- as argued by appellant's coun^ 
sel, that a member of the association has^ 
only the power of appointment of a bene- 
ficiary, subject to the approval of the 
Relief Association, still, as between hini 
and his appointee, equity will take cog- 
nizance of facts entering into the trans- 
action, so that as between them flagrant 
wrong shall not be done. We say as 
between the member and his appointee, 
for the law is settled, that if the Associa- 
tion insists on its legal rights under its* 
rules, equity will not interfere between^ 
it and its members. But if the Relief 
Association wholly withdraws from this 
contest; it pays the money into court,, 
and in efiect says, *'wage your war be- 
tween yourselves, I will have nothing to 
do with it;" so that all the authorities 
dted on either side, as to the rights of 
the claimant against the association are 
wholly outside the case. 

We then have the sister nominally the 
payee in the certificate; the members 
under the rules had the right at any time 
to name another in her stead; she was a 
mere volunteer having given no oonsid- 
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eration, and it mtist be presumed bad 
full knowledge that her brother conld at 
any time strike out her name and substi- 
tute that of another, as be did, when he 
struck out his first wife's name and sub- 
stituted h^rs. He promised to substitute 
that of the second wife, when ishe mar- 
ried him; she did marry him; he did not 
substitute formally her name; we have 
no reason to doubt this omission was from 
neglect, not because of wilful wrong. 
But the moment the marriage contract 
.was complete the wife had an equitable 
claim to the certificate or to the benefit 
it represented. It was not that sort of a 
mutual contract, which could be, very 
conveniently, performed by each party 
at the same time; marriage, the condi- 
tion, must almost necessarily follow after 
the promise and she had no right to sub- 
stitution until after marriage; but when 
she married him, she had a vested right 
in the benefit; a right not dependent; on 
his will or whim, but one no longer in his 
power as between him and hc;r, to confer 
or withhold; she could not take back the 
consideration she gave, he could not give 
It back to her; he could only formally 
ftransferto her that which by the consum- 
mation of the contract was hers. He 
'Ought in form, the day of the marriage 
or immediately after, to have done that. 
Equity will now treat that as done which 
•ought to have been done. 

To illustrate the application of the 
principle, suppose the intended wife had 
made the promise and the intended hus- 
t)and then had, regularly, under the rules 
of the Association appointed her the 
(beneficiary, and then she had refused to 
imarry him and before he had time to 
•create a new appointee, he died, would 
equity, assuming the association did not 
interfere, have permitted her to receive 
the fruits of her fraud? ^ There is no 
•more reason why she should suffer the 
^nalty of his neglect. 

All the assignments of error are over- 
ruled and the decree of the Court below 
is affirmed. 



Haas V. Chester Street Railway Company. 

.Street Railways — Negligence — Vehicles — 
Duty of traveler. 

A driyer of a yehicle is not required to stop 
before attempting to cross the tracks of a street 
railway company, but it is his duty to look 
when in a place where' he has a view of the 
track in the direction from which a caf might 



be expected to come; and continue to look as 
he approaches the track. 

The house line is the proper place to look for ' 
a car, but if the act of looking commences t>ack 
of the house line, and is continued until the 
driyer is so far committed to the act of crossing 
that it is more dangerous to attempt to stop 
than to go on, he is not guilty of contributory 
negligence. 

Appeal from the Court of Common 
Pleas of Delaware County. 

The essential facts are stated in the 
opinion of the Court. 

March 24tli, 1902. Fell, J.— On the 
whole testimony the jury may have reach- 
ed a wrong conclusion in this case, but 
the Court could not have withdrawn it 
from them. The facts developed by the 
testimony for the p'aintiflF were these: 
The plaintiff, with two other persons, 
was riding in* an open carriage going 
south on Madison street, Chester, towards 
Fifth street, which crosses at right angles. 
On Fifth street is a single track of the 
defendant's road, on which cars run in 
both directions. The horse was tnx a 
slow trot, estimated at six miles an hour, 
and all three occupants of the carriage 
looked and listened for the approach of a 
car. When within nine feet of the house 
line on the north side of Fifth street the 
driver checked his horse, leaned over the 
dashboard, and looked west for a car. 
From this point he could see the track 
for a distance of eighty feet west of the 
house Une, and probably one hundred 
feet from his position in the carriage^. 
He then'looked east, and turning again to 
the west saw a car thirty* five feet west cf 
the crossing and about fifty feet from 
him. The horse had come to a full stop, 
and was then so near the track that the 
driver in order to avoid a collision turned 
abruptly to the east and drove rapidly in 
the direction the car was moving. He 
was unable to keep ahead of the car, or 
to get the carriage off the track before he 
was overtaken by the car. The collision 
occurred at a point a few feet east of 
Madison street. The car was a water 
car used for sprinkling the streets, 
and was running at the rate of twenty- 
five miles an hour, and no notice was 
given of its approach to the crossing. 

The driver was not required to stop 
before attempting to cross the track, btft 
it was his duty to look when in a ,place 
where he had a view of the track in the 
direction from which a car might be ex- 
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pected to aime, and to continue to look 
lis he approa!ched it. Ordiniarily on a 
city street the house line is the proper 
place from which to look, and looking 
from a point back of the house line where 
the view is obstructed does not relieve 
from the charge of contributory negli- 
gence. But if the act of looking, com- 
menced at a point back of the house line, 
continues when it is ' reached and until 
the driver is so far committed to the act 
of crossing that it is more dangerous to 
attempt to stop than to go on, he has done 
an the law requires in that regard. When 
a clear view of the track for a safe dis 
tance cannot be had, it may be the duty 
of a driver to stop before crossing the 
track of a street railway. 3ut this is not 
a fixed legal duty as it is in the case of 
steam railroads, and unless the necessity 
fdr this additional precaution is obvious, 
the question whether under the circum- 
stances it should have been taken is for 
the jury. The driver in this case had to 
look both ways on Fifth street, as a car 
might come from either direction on the 
single track. While he was advancing 
slowly, looking alternately west and east, 
a car running very rapidly came into 
view in one direction while his eyes 
were momentarily turned in the other. 
Whether under the circumstances he ex- 
ercised due care was for the jury. 
The judgment is affirmed. 

COMMON PLEAS. 

^ Irt re St. David's Church. 

Charter — Application for — Purpose. 

It is the duty of the Court to examine all ap- 
plications for charters of incorporation of cor- 
porations of the first class, and if its purpose 
should be found lawful and not injurious to 
approve the same. - 

A corporation formed for the purpose of **the 
support of public worship of Almighty God ac- 
coraing to the faith and discipline of the Pro- 
testant Episcopal Church in the United States 
ofAmerick/' is proper and lawful, as well as 
commendable. 

Hie application provids inter alia, that "all 
the property of the said corporatioa shall be 
taken, held and enure subject to the control 
and disposition of the vesiry thereof; but no 
grant shall be made of -^ real properties or any 
oharge imposed themmowithout the consent of 



a majority of the lay members of the Standing 
Committee of the Diocese of Central Pennsyl- 
yania." Hbi;d, to be in conflict with the Act 
of June 2, 1887, P. L. 298. 

The purpose of the Act is plainly to vest the 
control and disposition of the corporation's 
property in a majority of its lay members, 
either directly or through their constituted 
officers or representatiyes. 

The Standing Committee referred to in the 
application consisted of five presbyters and five 
lav men, elected by a Convention to which 
every church in the Diocese sends at least 
one lay delegate. Hei«d, that the Act does not 
contemplate that the control and disposition of 
the property should be vested in a body whp 
would be strangers to the corporation in every* 
thing except faith in the docmne. 

The Act requires that such officers or repre* 
sentatives shall be citizens of Pennsylvania, yet 
the applicatioa fails to aver that the Standing 
Committee are such citizens. 

The application must follow the lang^ua^e of 
the Act, and it is necessary that the provision 
securing to the lay members the right of alien- 
ation shall be inserted in each charter. 

Application for charter. 

Robert F, Fisher for application. 

June 16. 1902. Stewart, J, — The 
application for this charter was duly ad- 
vertised and proper proof made of the 
publication of notice of the intention to 
apply, and wais submitted to the Court in 
pursuance of such notice. 

By Section three of the Act of April 
29, 1874, P. L. 75, it is made the duty 
of the Court to peruse and examine the 
certificate, and if the same shall be found 
to be in proper form and within, the pur- 
poses in the first class of corporations 
specified in a preceding section of said 
Act, and shall appear lawful and not in- 
jurious to the community, it is by the 
same section made the duty of the Judge 
to endorse the statutory facts required 
thereon and order and decree that the 
charter is approved. 

To determine whether it is lawful and 
injurious to the community, it is neces- 
sary to look at its objects and purposes. 

The purpose for which the corporation 
is formed, as specified in the certificate, 
is ** the support of the public worship of 
Almighty God according to the faith and 
discipline of the Protestant Episcopal 
Church in the United States of America.*' 
This is a proper and lawful, as well as 
commendable, purpose. 

The fifth clause of the certificate pro- 
vides inter alia as follows: **A11 the 
property of the said corporation shall be 
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Uken, held and inure subject to the con- 
trol and disposition of the vestry thereof; 
but no grant shall be made of its real 
properties or any charge imposed there- 
on, without the consent of a majority of 
the lay-members of the Standing Com- 
mittee of the Diocese of Central Pennsyl- 

The vice in this application lies in this 
clause. The first clause vests the con- 
trol and disposition of all of its property 
in the vestry of the proposed corporation, 
and not in the lay members thereof, but 
in the next clause takes from the vestry 
the power of alienation and encumbrance 
and vests it in a body all of whom, ot 
even a majority of whom, <^«W not be 
members of the corporation. This is to 
conflict with the Act of June 2, 1887, P. 
L. 298, Sec i; 2 P. & L Uig. 4095. P*- 
2. This section provides : 

"Whensoever any property, real or 
personal, shall hereafter be bequeathed, 
devised or conveyed to any ecclesiastical 
corporation, bishop, ecclesiastic or other 
person, for the use of any church, con- 
gregation or religious society, for relig- 
ious worship or sepulture, or the main- 
tenance of either, the same shall not be 
otherwise taken or held, or enure than 
subject to the control and disposition of 
the lay members of such church, congre- 
gation or religious society, or such con- 
stituted officers or representatives thereof 
as shall be composed of a majority of lay 
members. ctii?ens of Pennsylvania, hav- 
ing a contJoling power, according to the 
rules, regulations, usages or corporate 
requirements thereof, so far as consis- 
tent herewith ; and no charter hereafter 
granted by any court for any church, 
congregation or religious society shall be 
valid, without requiring such property to 
be taken, held and to enure, subject as 
aforesaid, except such religious society, 
who shall be composed exclusively of 
others than laymen, may have trustees or 
corporators of the same description of 
persons/' 

It will be observed that under this law 
property, real or personal, devised, be- 
queathed or conveyed for the use of any 
church or congregation, shall not be oth- 
erwise taken and held or enure, than 
subject to the control and disposition of 
the lay members of such church, or of 
such constituted officers or representa- 
tives thereof as shall be composed of a 



majority of lay members, citizens of 
Pennsylvania, having a controlling power 
according to the rules, regulations, usages 
or corporate requirements thereof, so far 
as consistent therewith. 



The purpose of this Act is plainly to 
vest the control and disposition of the 
corporation's prcq^erty in a majority of 
its lay members, either directly or through 
their constituted officers or represenU- 
tives. The only difficulty arises out of 
the pr<^r construction of the phrase 
*' or such constituted officers or repre- 
sentotives thereof as shall be composed 
of a majority of lay members, citizens of 
Pennsylvania, having a controlling pow- 
er according to the rules, regulations 
and usages or corporate requirements 
thereof, so far as consistent herewith." 
It seems that the words "such consti- 
tuted officers or representatives thereof* 
are convertible terms and mean the same^ 
thing, namely : officers or representatives 
of the corporation— that is, persons so 
constituted or appointed by the lay mem- 
bers to represent them in the conduct of 
the corporate business, and a majority of 
such officers or members are to be lay 
members, not of the same denomination, 
but of the particular congregation or cor- 
poration seeking chartered rights. They 
must also be citizens of Pennsylvania, 
which is not averred in this application, 
and as a qualification must have, con- 
trolling authority, when so constituted 
according to the rules, regulations and 
usages of such corporations. It does not 
seem that such lay members can vest 
this authority in persons other than the 
members of the particular chu ch or con- 
gregation and while the language is not 
entirely clear it does not seem capable of 
the construction attempted to be put np<ni 
it by the incorporators, — that it is to 
lodge the final authority as to the dispo- 
sition and encumbering of the property in 
a body who are not, or at least not likely 
to be, members of the corporation at all. 
This Standing Committee, in the lay 
members of which it is proposed to vest 
this control, is According to the " Consti- 
tutions, Canons and Rules of Order of 
the Protestant Episcopal Church in the 
Diocese of Cebtral Pennsylvania," elected 
by the Convention of the Diocese which 
is composed of both clergy and lay dele- 
gates. It is composed of five Presb>ters 
and five laymen, communicants of the^ 
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church. These lasrmen are elected by 
the vestry of the particular church to 
which they belong. Bach church in the 
Diocese is entitl^ to elect at least one 
such delegate and an additional one for 
each one hundred communicants. 

Necessarily, this Standing Committee 
so constituted would not be representa- 
tive of the lay members of thii particular 
congregation since the only voice which 
the lay members would have in their 
selection would be a representative in the 
eonvtation who might or might not be- 
come a member of such standing commit- 
tee. If not, then the disposition and 
care of the property of the corporation 
would be in the hands of a committee of 
persons who would be strangers to the 
corporation in everything except fedth 
in the doctrine. 

Can it be said that the statute con- 
templated that a body so constituted out- 
side of the members of. the church cor- 
poration should be vested with the con- 
trol and disposition of its property? I 
think not. Such a construction would 
defeat the main purpose of the Act, 
namely : to vest the control and dispo- 
sition of its property in its own lay mem- 
bers. 

The application does not follow the 
language of the Act, and it has been 
repeatedly sUd that this was the proper 
practice ; Reformed Episcopal Church of 
the Covenant, 12 Phila. 516 ; West Park 
Ave. Methodist Church, 12 Phila. 518 ; 
Alexandria Presbyterian Church, 30 
Pa. 154. In the last case it is said, "the 
statute requires that the provision secur- 
ing to the lay members the right of alien- 
ation shall be inserted in each charter." 
This was decided under the Act of April 
36, 1855. but which is identical in terms 
with the Act of 1887, under which the 
present question arises. 

This application does not follow the 
language of the Act It omits to vest 
any authority in the lay members of the 
congregation whatever, but passes over 
them and vests only a limited authority 
in the vestry and the final authority in 
this Standing Committee, as stated, and 
it does not prescribe that any of the per 
sons in whom such authority shall reside 
must be citizens of Pennsylvania, as re- 
quired by the Act. 

Without these provisions contained in 
the charter, the Court is prohibited from 



granting it. The Act provides: "and 
no charter hereafter granted by any Court 
for any church, congregation or religious 
society, shall be vaUd without requiring 
such property to be taken, held and to 
enure subject as aforesaid." 

In my view of the proper construction 
of this Act, and of the failure of this 
application to fully conform to it, this 
charter must be refused. 

Charter refused. 



Loucks V. Thompson. 

County Treasurer — Payment of warrants. 

Plaintiff, a ContUble, pretanted a bill of costs 
to the Connty Commissionen, and a wairant 
was iasued for the same, iigned by two of the 
Commissioners. The minutes of the meeting 
state that bills were approved by two of the 
Commissionen, without specifying any particn« 
lar bills. The third Commissioner was present, 
bnt refused to approve or sign. When the war- 
rant was presented to the defendant, the Connty 
Treasurer, he refhsed payment, wherenpon a 
rule was granted to show cause why an altema- 
tive writ of mandamus should not issue. The 
Treasurer's answer admitted all the facts. 
H9U>, that the mandamus must be refused. 

The defendant is entitled to the protection of 
aminuteof record showine the legal approval 
of the plaintiff's bill and the issuing^ of the war- 
rant for the payment thereof by the Board of 
Commissioners. 

The approval of bills and granting of orders 
must be done at legally organized meetings of 
the Board. Papers signed by individual mem- 
bers of the Board not at a legal meeting in pur- 
suance of proper official action are of no validl* 
ty. 

Two County Commissioners are authorized to 
transact business, which includes the issuing of 
legal warrants upon the County Treasurer. 

The mere &ct that the warrant presented to 
the Treasurer for payment is only signed by 
two of the Commissioners is no reason for re- 
futing to pay it. 

The Treasurer has no \tmX right to overhaul 
the records or minutes of the Commissioners* 
office, with a view of ascertaining whether a 
warrant presented to him for payment was 
regularly issue 1, after a properly convened 
meeting upon a bill properly approved by them. 

If the Treasurer has actual notice of an ins- 
ularity in the issuing of a warrant, or of its 
irregularity, he would be justified in withhold- 
ing payment. 

Rule to show cause why alternative 
writ of mandamus should not be issued. 

The petition of George H. Loucks re* 
presented that he was a Constable and 
presented a bill to the Commissioners for 
$82.62, for which he received a warrant 
signed by two of the Board. This war- 
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rant was presented during business hours 
to the defendant, County Treasurer, who 
refused to pay the same, wherefore the 
plaintiff asked for an alternative writ of 
mandamus. \ 

The answer of the defendant admitted 
the facts alleged by the petitioner, but 
averred that at the mating at which his 
bill was approved all three Commissioners 
were present, and one of them refused to 
sign the warrant, and the minutes stated 
that the bills were approved by two 
Commissioners. 

John W, Heller for plaintiff. 

Niles & Neff for defendont. 

June i6, 1902. BiTTBNGBR, P. J. — 
The facts appear in the petition and an- 
swer of the parties. 

The County Treasurer is required to 
pay warrants drawn by the Commission- 
ers, under the Act of April 15, 1834, 
which is as follows : 

** It shall be the duty of every county 
treasurer to receive all moneys due or 
accruing to the county, and to pay the 
same on warrants drawn by the commis 
sioners. He shall keep a just and true 
account of ail moneys received and dis- 
bursed, which account shall be at all 
times open to the inspection of the com- 
missioners and each of them : he shall, 
once in three months, and oftener if re- 
quired, furnish the commissioners with a 
statement of all moneys received and dis- 
bursed since the date of his last state- 
ment, exhibiting the balance remaining 
in his hands, together with the names of 
the collectors in whose hands any arrear- 
ages of taxes may remain, with the 
amoupt thereof: and he shall, once in 
each year, state his accounts and produce 
his vouchers, which, after examination 
by the commissioners, shall be by them 
laid before the county auditors for settle- 
ment according to law.*' 

The respondent refuses to pay the war- 
rant in question, for $80.62, because it is 
signed by only two of the three commis- 
sioners ; because of no evidence of it hav- 
ing been signed and issued officially, at a 
regularly convened meeting of the Board, 
and because while he acknowledges a 
meeting of the Board was held on the day 
on which the warrant bears date, the 
minutes of said meeting do not show that 
this particular bill was approved. 

It is well established law that the acts 



of county commissioners and other such 
officers is of a judicial character. The 
approval of bills and granting of orders 
must be done at legally organized meet<r 
ings by the Board, after due considem* 
tion. Piipers signed by individual mem-< 
hers of the Board of Commissioners -not 
at a legal meeting in pursuance of proper 
official action, are of no validity. 

The defendant in this case denies any 
knowledge of official action by the Boardb 
of County Commissioners, lu the approval 
of the bills of costs in question ; and the 
answer to which there is no replication,, 
avers there is no minute of the approval 
of this bill, at a legal meeting of the 
County Commissioners, by a majority of 
the Commissioners, as required by the 
Act of April 15, 1834, Sec. 13, Purdon 
450, pi. II, where it is provided ''Two 
of the commissioners shall form a board 
for the transaction of business, and when 
convened in pursuance of notice, or ac- 
cording to adjournment, shall be com- 
petent to perform all and singular the 
duties appertaining to the office of county 
commissioners." 

We think the defendant, in his office 
of County Treasurer, is entitled to the 
protection of a minute of record showing 
the legal approval of the bill of the plain- 
tiff, and the issuing of the warrant for 
the payment thereof by the Board of 
Commissioners. 

The burden is on the plaintiff asking 
for a mandamus, in all cases, to establish 
a specific legal right as well as a want of 
specific legal remedy ; Commonwealth v. 
Rosetter, 2 Binn. 362 ; James v. Bucks 
County, 13 Pa. 75 

In existing conditions In the offices of 
County Commissioners and Treasurer and 
the financial affairs of the county, we will 
not set a precedent for the pavment of 
warrants like this, where the Treasurer 
avers knowledge of irregularity in the 
action of the Commissioners of the ab- 
sence of a record in the Commissioners' 
office of the approval of the bills covered 
by the warrant. The claimant can have 
his bill retaxed and approved. A new 
warrant can be regularly issued and the 
same paid by the Treasurer. 

Judgment is entered in favor of the 
defendant. 

June 16. 1902. Stbwart, J.— While 
I concur in the judgment about to be en- 
tered in this case, I cannot assent to dl. 
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the reasoning upon which it is founded. 

Two County Commissioners are au- 
thorized to transact business, which in- 
cludes the issuing ot legal warrants upon 
the County Treasurer. 

The Act of April 15th, 1834, Sec. 19, 
P. & ly. Dig. C031, pi. 6/ provides: 

*• Two of the Commissioners aforesaid 
shall form a Board for the transaction of 
business and when convened in pursu- 
ance of notice or according to adjourn- 
ment shall be competent to perform all 
and singular the duties appertaining to 
the oflSce of County Commissioner." 

The mere fact, therefore, that the war- 
rant was signed by only two Commission 
e s in this case was of itself no notice of 
any irregularity in the issuing of it, nor 
could the Treasurer refuse . to pay it for 
that reason. The abseace of the name of 
one of the Commissioners was not suffi- 
cient to put him on notice as to any 
irregularity. The warrant was signed 
by two Oommissioaers and the words 
•'County Commissioners'* were printed 
on the form after their names. Upon 
this state of facts the Treasurer had no 
right to assume any irregularity in the 
issuing of the warrant, or that it was not 
signed by them when duly convened^ in 
pursuance of an adjournment or after 
proper legal notice. 

Ail these presumptions are just the 
other way and that whatever was neces- 
sary to give validity to th^ warrant had 
been regularly and lawfully done; 

I do not admit, that the Treasurer has 
any legal rigbt to overhaul the records 
or the minutes of the Commissioners' of- 
fice, with a view of ascertaining whether 
a warrant presented to him for payment 
was regularly issued^ after a properly 
convent meeting, upon a bill properly 
approved by them. He has no such au- 
thority vested in him. by any law and he 
cannot assume it. A warrant regular 
upon its fiace, drawn by two or three 
Commissioners, showing that it was is 
sued by the Commissioneis as such nd 
from their office is a sufficient justifica 
tion for his paying it and is a proper 
voucher in the settlement of his accounts. 

The respondents' answer states : That 
the minutes of the meeting of the County 



Commissioners of April 28th, 1902, show 
the. following : "Bills were examined 
and approved by E. H. Zeigler and J^rie- 
zer Aldand, but does not show anything 
farther with regard to the approving any 
specific bill. " EH. Zeigler and Friezer 
Altland are two of the Commissioners. 
As I understand this entry it d es not 
show that this specific bill was not ap- 
proved but only that the minutes of that 
day do not show it ; non constat that the 
bill was not approved. But it was in- 
sisted at the argument that the Treas- 
urer had notice that the bill had not been 
approved. If he had actual notice of an 
irregularity in the issuing of the warrant, 
or of its irregularity* he would be justi- 
fied in withholding payment. It is upon 
this narrow ground, assuming that he 
had such notice, that I concur in this 
judgment. /.; 

m • m n ''' 

QUARTER SESSIONS. 



Q. S. of Montgomery Co. 

United Telephone and Telegraph Co. v. Borough 

of Collegeville. 
Remedy of telegraph company against or^ 
dinance— Notice of special meeting- 
Council a continuing body. 

An ordiaance iUipositig a fixed sntn for the 
erection and use of telegraph poles is a police 
regulation, and any Rreviepct inay be heard in 
the Court of Qaarter Sessions ^nder the twenty- 
seventh section of the general twrongh law of 
185 1 and its supplements. '"-'•- 

The town council of a borough is a continu- 
ing body, and an ordinance passed to second 
reading before the first Monday in March may 
be finally enacted by |the reorganized council 
at meetings held after the first Monday of 
March. 

There is no Act of Assembly requiring more 
than one meeting of a town council of a borough 
to pass an ordinance. Any by-law to the con- 
trary may be dispensed with without invalidat- 
ing the ordinance so passed. 

Petition to set aside ordinance. 
Montg, Evans and F. G. Hobson for 
plaintiff. 

Geo. JV. Zimmerman for defendant. 

April 14. 1902. SwARTz, P. J.— The 
town council of the borough of College- 
ville passed an ordinance exacting an an- 
nual license fee of fifty cents for each 
wooden pole erected upon the highways 
of the borough. 

This application is made under the 
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general borongh Act of April 3. 1851, 
and its supplement of May 22, 1883, P, 
1,. 39. The petitioner appeals to the 
next Court of Quarter Sessions, and com- 
plains that it Is aggrieved by the afore- 
said ordinance. 

The solicitor for the borough contends 
that the petitioner has not selected the 
proper remedy. 

An ordinance requiring a telephone 
company to pay a fixed sum for each of 
its poles erected in the borough is a police 
regulation, to be exercised under the gen- 
eral Borough Act of 1251; Borough of 
Millerstown, 123 Pa. 151. The remedy 
given under the twenty- seventh section 
of the Act of 1852, is applicable wherever 
an ordinance purports to be enacted un- 
der the general law. The proceeding to 
test the validity of the ordinance in ques- 
tion must therefore be sustained. 

The petitioner attacks the ordinance 
upon the ground that J. C Landis, a 
member of the town council, did not re- 
ceive proper notice of the special meeting 
at whidi the ordinance was passed. 

Special meetings, under the by-laws of 
the borough of (5llegeville, must be call- 
ed by the president upon the written de- 
mand of two members of town council. 
Article III of the by laws requires that 
"twenty-four hours personal notice shall 
be served upon every member of such 
special meeting.'' The president of 
council designates the person to serve the 
notices. Mr. Landis was not at home 
when the person designated to serve the 
notice called at his house. The notice 
was left with his wife on the day before 
the special meeting was held. The no- 
tice was in writing, staing the time of 
meeting and the object for which the 
meeting was called. Mr. Landis wrote 
a letter to one of his fellow- councilmen, 
in which he stated, **Mr. Say lor has 
given me a notice for a special meeting 
of town council to-night." In this letter 
he suggested the propriety of remaining 
away from the meeting, using this langu- 
age, "I think it would be just as well if 
we would stay away, so they will not 
have a quorum.*' This letter was re- 
ceived on the morning of April ist, and 
the special meeting was to be held that 
evening at 8 o'clock. He wrote a similar 
letter to another member, who also re- 
ceived the letter before the time fixed for 
he special meeting. In it he again re- 



ferred to the fact that "Mr. Saylor sent 
me notice of a special council meeting." 
The p'-esident had designated Mr. Saylor 
as the person to serve the notices. 

Mr. Landis recognizes the notice left 
with his wife as a notice given to him- 
self. He makes no complaint as to the 
time or manner of service. The notice 
was left at his house more than twenty- 
four hours before the time fixed for the 
special meeting. He was apparently op- 
posed to the ordinance. The letter head- 
ings used in communicating with his fel- 
low-councilmen may explain the cause of 
his opposition. He is there described as 
the president of the Keystone Telegraph 
and Telephone Company. 

We think the notice was sufficient. 
** There is no form of notice, except per- 
haps original process, which may be in- 
validated by reason of its being served in 
an improper manner, provided it is re- 
ceived in due time;" Wade on Notice, 
Sec. 1337. 

Under the rules governing the council 
of the borough of CoUegeville, "every 
ordinance shall receive three several read- 
ings before the question is taken on its 
final passage When an ordinance has 
been passed to first reading it shall not 
be considered on a second and third read- 
ings at the same meeting of council." 

The ordinance passed first reading on 
February 4. 1901* second reading March 
I, 1 90 1, and was finally passed at a 
special meeting called for that purpose 
on April i, 1901. It was vetoed on 
April 5, 1 90 1, and on the same evening 
passed over the veto of the burgess. 

At the February election two new 
members were elected to council; they 
took their seats March 4, 1901. The 
change in the membership of council took 
place between the second and third read- 
ings of the proposed ordinance. 

Has the petitioner any just cause of 
complaint against this ordinance? Is 
there any grievance which the court can 
redress? 

It is claimed by the petitioner that all 
unfinished business must drop after the 
newly elected members of council take 
their seats. It is true that the general 
assembly of a state may not join its action 
with that of the preceding body In pass-' 
ing legislation. We do not consider a 
legislature and town council of sufficient 
analogy to control the question before ua. 
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A town council is a continuing body, 
although there may be changes in its 
membership on the first Monday of each 
year. Such changes will also arise when 
tinder the law members of conndl fill a 
vacancy occasioned by death, removal, 
or other cause. 

There is usually a long interval be- 
tween the sessions of a legislature. It is 
not to be supposed that in bodies so com- 
posed, old unfinished business would be 
resumed. A borough is never without 
its council; the meetings are held peri- 
odically from month to month, and dur- 
ing each successive year. Even if we 
admit that there is a succession of town 
councils, they are sd immediate as to in- 
volve a substantial continuity. We think 
this continuity was in the contemplation 
of our legislature The proper conduct 
of municipal affairs demands it. Many 
of our boroughs by the rules framed for 
their goV(>mment require three readings 
of an ordinance, and a separate meet- 
ing for each reading, bef >re the ordinance 
may pass finally These rules conform 
to the spirit of legislation in this and 
other states. Meetings are usually held 
monthly. If we adopt the petitioner's 
view, a town council may not take up a 
new matter daring the last two months 
of any current year. It would be use- 
less to introduce an ordinance during 
these two months, for the work could not 
be completed before the new council or- 
ganized and therefore it mast fall. It is 
said that this difficulty may be avoided 
by calling special meetings. The object 
and purpose in fixing three readings for 
every ordinance would be lost if the mat- 
ter may be rushed through b f special 
meetings. There is then no time for de- 
liberation or reflection, and no time tor 
the citizens to discuss the proposed ordi 
nance or acquaint the councilmen with 
the public sentiment upon the subject. 
The provision in the law which require 
two-thirds of the members of council to 
hold over each year indicates an intent 
on the part of the legislature that a ma 
jority shall at all times be familiar with 
the pending and unfinished business be- 
fore the body. 

The methods under which^the burgess 
must exercise his veto power is another 
indication that the legislature intended to 
provide for a continuing body. If he 
fedls to approve an act, he must return it 



with his objections to the next regular 
meeting of council, and said council shall 
proceed to reconsider the ordinance; and 
if two-thirds shall vote to pass it, the or- 
dinance becomes a law. If he must re- 
turn it to the next council meeting, which 
may be the newly organized body, it fol- 
lows that this body must have the power 
to consider it. There is no provision for 
the exercise of the veto power in case the 
term of the old council, as it is styled, 
expires. In legislative bodies ample pro- 
vision is made for contingencies such as 
we suggested. Our legislature draws no 
distinction between a council acting be- 
fore the first Monday of March and one 
organized after that date. 

It is argued that the ordinance must 
be read before the same body at three 
meetings, and this can not be done where 
new members appear for the first time at 
the third reading. As already shown, 
this same objection may arise where a 
new member takes his seat in case of an 
election by council to fill a vacancy. 

The question of three readings, how- 
ever, can throw no light upon the legis- 
lative intent, for there is no act of assem- 
bly to which our attention is called which 
requires a town council to consider an 
ordinance at more than one meeting. If 
it may not enact an ordinance at one and 
the same meeting, it is so because of its 
own rules and not because of any legis- 
lative prohibition. . 

This is apparently a new question so 
far as our research for authority in this 
state discloses. In McGraw v. Whitson, 
69 Iowa 348, the point was fully consid- 
ered and decided against the contention 
of the petitioner. That case arose under 
the Iowa code, which requires an ordi- 
nance to be fully and distinctly read on 
three different days. In all other respects 
the case is similar to the one now before 
us. 

If, however, we are in error in holding 
that the legislature contemplated a con- 
tinuity in the town councils of a borough, 
still the ordinance before us may be sus- 
tained upon another ground. It was 
passed at a meeting regularly called to 
consider the subject. As already shown, 
there is no act of assembly requiring more 
than one reading or one meeting to pass 
an ordinance by a town council. The 
act was regularly passed; then referred 
to the burgess, .who vetoed it and sub- 
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mitted bis action to council, whereupon 
it was again passed by a twotbirds vote. 
If all tbe requirements of tbe acts of as- 
sembly were observed in its passage, why 
is it invalid? How can the petitioner say 
it was agrieved even if council violated 
its own rules? All tbe forms were ob- 
served which the statutes impose; tbe 
petitioner ha!s no standing to require any- 
thing more. True, council for its own 
government passed a rule requiring three 
readings and three m stings to enact an 
ordinance, but **a body competent to 
make a by* law is also competent to repeal 
it, and this holds though there be a clause 
expressly in derogation of the right of 
appeal. * * If it is urged whether a 
majority had the power to repeal it or 
not, it had in fact not been repealed; and 
that while it remained a rule It was obli- 
gatory as if it were irrevocable. There 
was indeed no formal repeal of it. But 
was it not dispensed with by making the 
resolution an act in derogation of it? It 
was virtually repealed for the occasion 
when its authority was disregarded by 
those who had power to control it; and 
the act of breaking through it, if not an 
abrogation, was at least a suspension of 
it. If the preceding councils had no 
ability to bind their successors indissolu- 
bly, neither had they ability to put 
shackles on them that might be cast off 
only in a particular way;'* Common- 
wealth V, Mayor of Lancaster, 5 Watts 
152. We cited fully from the foregoing 
case, because it seems to us to meet every 
objection that may be offered against the 
validity of the ordinance now under con- 
sideration. It may be said that council 
did not intend to violate its own rules. 
The fact remains, however, that if the 
first and second reading fell with the out- 
going council, then the new council pass- 
ed an ordinance at one and the same 
meeting in violation of its own rules, for 
that b^y now insists that its acts are 
valid. AH the members participated, at 
least so far as the passage over the veto 
is concerned, and there is no one protest- 
ing against the validity of the ordinance 
from town council. The intent is not 
material if there was a power to dis- 
regard the rule, and if in fact it was vio 
lated. In Commonwealth v. Mayor of 
Lancaster, supra, there was no intent to 
overide any rule of council; but that fact 
did not alter the decision. 



In McGraw v. Whitson, supra, coun- 
cil adopted Robert's Rules of Order for 
its government, and under these rules 
unfinished business ended with the ex- 
piration of the outgoing council. Upon 
this point the court said: *'At most coun- 
cil violated one of its own parliamentary 
rules; but if the statute was complied 
with, the passage of the ordinance was 
valid.'' 

The rule as to three readings is no 
doubt a wise one; but we are not at 
liberty to read it into the statutes when 
the legislature has not seen fit to do so, 
so far as the government of boroughs is 
concerned. With cities it would be 
otherwise, for the law does require this 
restriction in legislation by city councils. 

We may add that the by-laws of the 
council of Collegeville provide that any 
rule of order may be suspended by unani- 
mous vote. When the ordinance in ques- 
tion was called up tor consideration on the 
veto of the burgess, all the members we^e 
present. No objection was made to the 
regularity of the proceeding by any mem- 
ber. Mr. Landis was the only one to 
vote against it. There was no protest 
from any one that the ordinance was 
not properly before council, because it 
was unfinished business of the expired 
council. By such quiescence there was 
a unanimous asi$ent to the regularity of 
the proceeding; Barton v. City of Pitts- 
burg, 4 Brewster 373. 



The rule 
tion to set 
missed. 



is discharged and the peti- 
aside the ordinance is dis- 



Abstracts of Recent Decisions. 



( Cases not otherwise designated are Su" 
preme Court cases,) 



Bankruptcy cui — It^solvency-^Judgment. 
— When Congress has established uniform 
laws on the subject of bankruptcies 
throughout the United States, the right 
of the states to pass insolvent or bankrupt 
laws, covering substantially the same sub- 
ject matter and acting upon the same per- 
sons as the federal law, is suspended. — 
McCurdy v, GantM, (Lebanon C. P.) 8 
Northampton County Reporter 218. 
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SUPERIOR COURT. 

Com. V. Anchor Building and Loan Association. 

Building association — Creditors — L idbility 
of directors. 

Before the AadHor distribntinfir the balance on 
the account of the Receiver of an insolvent 
Building Association, the general creditors con- 
tended that the claims of the Directors as cred- 
itors should be postponed because the insol- 
vency was due to their neglij^nce, and because 
they ei^ceeded the statutory limit in borrowing. 
The Auditor allowed the Directors* claims, and 
the Court confirmed his report. Held, not to 
have been error. 

The testimony showing no attempt on the 
part of the Directors to secure themselves at 
^he expense of the creditors ; the insolvency of 
the Association beins caused by the premature 
maturing of stock, which action was taken after 
reports by duly appointed committees and with 
the advice of counsel ;— the ^tion of the Di- 
rectors cannot be regarded as grossly negligent 
or fraudulent. 

If not grosslv negligent or fraudulent, the 
Directors are not liable for the unfortunate re- 
Ailtsof their management, since they are held 
to but ordinary skill and diligence, and are per- 
.«onally liable only when they are guilty of 
fraudulent acts or of acts clearly ultra vires. 

There t>eing no evidence that the overborrow- 
ing was an act of negligence, it will not post- 
pone the legitimate claims of the Directors as 
•creditors. 

Appeal from the decree of the Court of 
Common Pleas of Datiphin County. 

Thetcport of the Auditor, Jas. B. Zieg- 
ler, distributing the balance on the first 
account of the Receiver of the Anchor 
Building and I^oan Association, of York, 
Pa. , is in part as follows : 

The Anchor Building and Loan Asso- 
ciation was, on the day of January, 
A. D. 1896, adjudged insolyent, and The 
York Trust, Real Estate and Deposit 
Company was appointed Receiver, to 
take charge of its property, and wind up 
the business and affairs of the Associa- 
tion. 

The York Trust, Real Estate and De- 
posit Company, on the 13th day ot May, 
1S98, filed In your Honorable Court its 
first account of its receivership, showing 
a balance for distribution of the sum of 
Seven Thousand, Nine Hundred and 
8evcnty-three Dollars and Seventy Cents 
($7,973.70), and which account was 



thereafter, to wit, on the iSth day of 
June, 1893, confirmed absolutely, and 
your Honorable Court appointed the un- 
dersigned as auditor to distribute the said 
balance to and among those legally en- 
titled thereto. 

The claimants upon the said fund ap- 
pearing before your auditor were as fol- 
lows : 

First. Borrowing stockholders from 
whom the receiver has collected the full 
amounts of judgments held by the Asso- 
ciation against them allowing no credits 
for dues previously paid into the Associa- 
tion by them. 

Second. Those claiming upon notes 
of the Association for money loaned to it 
by them. 

Third. Henry W. Heffener, Presi- 
dent, and a Director of the Association, 
who, as one of the endorsers, has paid 
discounts and part of principal on certain 
notes given by the Association to the 
York County National Bank for money 
borrowed, and also for principal and in- 
terest paid to the Hopewell Church Fund, 
on note held by it against the Association 
for money borrowed. 

Under the third class of claimants here- 
inbefore mentioned, Henry W. HeflFener, 
President and one of the Directors of the 
said Anchor Building and Loan Associa- 
tion presented claims against the balance 
for distribution amounting in the aggre- 
gate to the sum of $ These 

claims are founded on notes executed by 
the said Association, which were endorsed 
by Mr. Hefiener, and other Directors in 
favor of the York County National Bank, 
and for the Hopewell Church Fund, for 
moneys loaned to them by the Associa- 
tion and the greater portion of which he, 
the said Henry W. HeflFener, was after- 
wards compelled to pay. These claims 
were objected to for the alleged reason, 
that Mr. HeflFener, as Director and an 
oflScer of the Association, was guilty of 
fraud, or such gross negligence as is 
equivalent to fraud, in the conduct of the 
affairs of the Association, which was the 
cause of Its insolvency, and that, for that 
reason, his claim to be reimbursed for 
the money he was compelled to pay must 
be postponed until the claims of all the 
other creditors and stockholders have 
been paid. From the evidence given in 
relation to the above mentioned notes, 
3rour auditor finds the following facts : 
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That the Anchor Building and Loan As- 
sociation, on the 33rd day of April, 1894, 
by authority of its Board of Directors, 
and through its Secretary, Henry Boll, 
borrowed from the York County National 
Bank, for the use of the Association, the 
snm of ten thousand dollars ($10,000.00) 
which was, on said date, paid by said 
bank directly to the Secretary of the As 
sociation, who deposited it with the 
Treasurer, by whom it was paid out on 
orders duly granted by the Board of Di- 
rectors at regular meetings, to meet out- 
standing obligations of the Association 
and the demands of borrowing stockhold- 
ers ; that Henry W. HeflFener et al., the 
Directors of the Association, who en- 
dorsed said note of ten thousand dollars, 
given to the bank to secure payment of 
said loan thereby became sureties to the 
bank for the same, and were not them- 
selves the lenders of the money to the 
Association ; that on the 7th day of Jan- 
uary, 1895, t^^ Anchor Building and 
Loan Association by authority of its 
Board of Directors borrowed from the 
York County National Bank the sum of 
five thousai\d dollars ($5,000.00), which 
was paid by said bank directly to the 
Treasurer of the Association, and was 
paid out by him for its benefit in the reg- 
ular course of business, upon orders 
granted by the Board of Directors to 
meet the outstanding debts of the Asso- 
ciation, and demands of borrowiog stock- 
holders ; that Henry W. HeflFener, et al., 
the Directors who endorsed said note of 
five thousand dollars, given at the same 
time to secure the repayment of the said 
loan to the said bank, thereby became 
sureties to the bank for the repayment of 
the loan by the Association, and were 
not themselves the lenders of the money ; 
that the form of the note given to secure 
each of said loans was that prescribed in 
Article V, Section i, of the By-Laws of 
the Association, which provides that notes 
to be discounted in bank shall be payable 
to the Treasurer, and endorsed by the 
other members of the Board. This ap- 
pears from the notes marked *' No. 42 J. 
B. Z " which is the last renewal of^ the 
original ten thousand dollar note given 
for this loan as corporation paper and by 
note marked ** No. 44 J. B Z ." which 
is the last renewal of the original five 
thousand dollar note given for this loan 
as corporation paper. 



The testimony further shows that the 
said Association by its Board of Directors 
paid the discounts on said note of ten 
thousand dollars and the renewals thereof, 
down to the 29th day of February, 1896, 
and upon said note of five thousand del* 
lars, and the renewals thereof, down to 
the 14th day of April, 1896 ; that on said 
last mentioned dates Henry W. Heflfener 
et al., the endorsers for the original notes 
for ten thousand dollars and five thous- 
and dollars respectively, took up the last 
corporation notes for said sums and pai<} 
them oflf with their own notes, bearings 
said dates, payable to their own order, 
and endorsed by themselves, and from 
said dates paid the discounts themselves, 
on the renewals of the said last men- 
tioned notes down to the third day of 
May, 1898 which discounts amounted to 
the sum of $1,975. 00; that suit was after- 
ward brought by said bank on the last 
two renewals of the individual notes of 
the endorsing creditors, and judgment 
was obtained on said ten thousand dollar 
note Henry W. HeflFener et al.. No. 6, 
October Term, 1898, in the Court of 
Common Pleas of York County for the 
sum of ten thousand and forty-eight dol- 
lars and seventy-nine cents ($10,048 79) 
and costs, and on the said five thousand 
dollar note, to No. 35, October Term, 
1898, in said Court, lor the sum of five 
thousand and thirty dollars and forty- five 
cents ($5,030.45) and costs ; that on the 
14th day of October, 1898, said judgment 
of $5,030.45 was paid in full, Henry W. 
Heffener contributing to said payment 
the sum of $2,267 34 ^^^ John J. Rieker 
and Amos Rieker the sum of $5,784 68, 
whereupon said judgment was assigned 
of record by the bank to the parties pay- 
ing it ; that on the 14th day of October, 
1898, said judgment of $10,048.79 wa^^ 
paid in part, Henry W. Heflfener con- 
tributing to said payment the sum of 
$2,250.00 and John J. Rieker and Amos 
Rieker the sum of $2,750 00 as appears of 
record in said Court ; that on the 14th 
day of September, 1898, an attachment 
execution was issued on the above named 
judgment of $10,048 79 by the York 
County National Bank, plaintiflT therein, 
to No. 31 of October Term, 1898^ in the 
Court of Common Pieas of York County, 
Pennsylvania, and on the 19th day of 
September, 1898, a second attachment 
execution was issued by said ^ bank .oi|. 
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said judgment, to No. 37 October Term, 
1898, in said Court ; whereby all the 
moneys and divinends due Henry W. 
Heffener and the other defendants in said 
judgment, in this distribution were at- 
tached ; and said bank claims under said 
attachment all moneys that may he 
awarded in this distribution to Henry W. 
Heffener and the other defendants upon 
their several claims against the Assccia- 
tion up to an amount sufficient to pay the 
balance due said bank on the above 
named judgment. 

Your auditor further finds that it does 
not appear from all the evidence offered 
in the case that in any of the above trans- 
actions relating to loans and the uses of 
borrowed money there was any fraud 
practiced by Henry W. Heffener and the 
other Directors or that any of their acts 
in relation thereto were dishonest or 
knowingly wrong or intentionally in ex- 
cess of their legal powers. 

Neither does it appear that any of the 
moneys so borrowed as above set forth 
were misapplied or diverted by the Beard 
of Directors from the proper uses of the 
Association ; but the evidence and the 
minutes of the Association do show that 
the money so borrowed was used to meet 
the outstanding and existing indebted- 
ness against the Association, and to pay 
the demands of withdrawing and borrow- 
ing stockholders as appears by the min- 
utes of the Board of Directors offered in 
evidence. 

The specific reasons which have been 
assigned in support of the contention that 
the claim of the said Henry W. Heffener 
should be postponed as a general creditor 
in this distribution until all the other gen- 
eral creditors (not directors) shall have 
been paid in full are as follows, to wit : 

I. Because the Directors of the Asso- 
ciation including said Henry W. Heffener, 
were guilty of such gross and inexcusable 
negligence as to make them liable for 
resulting losses. 

(a. ) In making bad loans, 
(b.) In prematurely maturing shares 
of stock in th^ Association. 

II. Because the sums of money bor- 
rowed by them was in excess of the 
amount allowed by statute to he borrowed 
by building associations, and their action 
was therefore f<//ra vires and void. 

The evidence shows and the auditor so 
finds that the making of loans to stock- 



holders by the Directors of this Associa- 
tion were in conformity with the pro- 
visions and requirements of Section i of 
Artie e 4 of the By-Laws. 

Your auditor can find nothing in the 
case showing or tending to show that 
there was any negligence on the part of 
Mr. Heffener, or his co-directors, or that 
there was any collusion between the said 
Directors and the said Boll and said 
Fisher in making the loans to them. It 
is a proven fact in the case that ihe said 
Directors acted in conformity with the 
By-Laws of the Association in making 
sdd loans, and this would in itself, in the 
opinion of your auditor, be a sufficient 
protection to the Board of Directors 
against individual liability for subsequent 
losses. It may be admitted that the 
making of these loans resulted in unfor- 
tunate consequences, and that they as- 
sisted in bringing disaster upon the Asso- 
ciation ; but in view of the evidence that 
they were made in compliance with the 
requirements of the By Laws and with 
the same care that all other loans 
made to the stockholders were made, 
your auditor is constrained to find that 
they were not guilty of negligence in the 
making of loans to stockholders, and that 
they are not, therefore, chargeable with 
unforeseen losses, and should not be 
postponed in this distribution to any of 
the other general creditors of the As>30- 
dation. 

That these several series were prema- 
turely matured is admitted by Henry 
Boll, Clerk of the Association. If it shall 
appear from the evidence that the prema- 
ture maturing ot said several series, and 
the losses resulting therefrom, happened 
through the gross negligence of the Di- 
rectors of the Association, their claims 
against the Association ought to be post- 
poned to the claims of the other general 
creditors ; but, if on the other hand the 
evidence shows that they were not guilty 
of gross negligence, and that their action 
in declaring the said several series ma- 
tured, was an unintentional and honest 
mistake of judgment resulting from their 
dependence upon and confidence in the 
correctness of their calculations made and 
submitted to them by Henry Boll and 
George Fisher, the Clerk and Attorney, 
respectively, of the Association, who were 
CO directors of the Association, and who 
they had reason to believe were experts 
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in building association matters, they 
should not be postponed. 

It appears from the testimony herein- 
before quoted that the duty of ascertain- 
ing the time when the series matured was 
delegated to said Henry Boll and George 
Fisher, the Clerk and Attorney, respect- 
ively, of said Association. They had 
held their offices in the Association from 
the time of its inception, and were ac- 
knowledged and accepted as experts in 
building association matters. None of 
the other Directors were bankers or book- 
keepers or accountants, nor vere they 
shown to be experts in building associa- 
tion matters. That they should select 
the gentlemen to determine by calcula 
tlons with which they were familiar, the 
time for maturing the said several series, 
was but natural, and in the opinion of 
your auditor was, under the circum- 
stances, the exercise of a sound judg- 
ment ; and it does seem that this author- 
ity was improperly delegated. In End- 
lich on Building Associations, second edi- 
tion, page 162, section 183, it is said : 
"As the directors In the honest exercise 
of their reasonable discretion, are not only 
beyond the control and direction of the 
Court, at the instance of a stockholder, 
but are also protected against personal 
liability in consequence of losses arising 
from errors of judgment, and beotuse 
they hold their position mainly by reason 
of the confidence placed in their capaci- 
ties ; they cannot be allowed, when the 
powers conferred upon them involve the 
exercise of personal judgment and dis- 
cretion, to delegate this authority to an- 
other person or set of persons, without 
some express authority to that purpose 
found in the charter or by-laws under 
which they act. The establishment of 
committees of their own number, how- 
ever, with special care of particular 
branches of the general business, for the 
purpose of expediting and effectually sys- 
tematizing the whole work, does not 
seem to be a delegation prohibited by the 
rule protestas nan protest delegariy 

The evidence in the case shows that 
the said Boll and Fisher, Clerk and At- 
torney, respectively, examined into the 
accounts of the Association, from time to 
time, and reported to the Board that the 
several series had matured and should be 
paid out. The calculations submitted to 
the Board showed the same state of facts. 



and the Directors had the right to rely 
upon the action of these expert and 
trusted officers, and the apparently cor- 
rect conclusion reached by them. 

The testimony would seem to indicate 
the correctness of the calculations made 
by the Counsel and Clerk, and to justify 
the action of the Board in accepting 
them.. There is nothing in the evidence 
to warrant any suspicion as to the integ- 
rity of the said Boll and Fisher, that 
there was any fraud or collusion between 
them in the making and presenting of 
their said calculations to the Board of 
Directors. That there was some error in 
the calculations so made, is evident from 
the resulting consequences to the Associa- 
tion, but the evidence in the case does 
not show that there was any apparent 
error in them at the time they were pre- 
sented to and approved by the Board of 
Directors, and the several series declared 
matured The evidence does show, on 
the contrary, that the calculations m&de 
by Boll and Fisher were submitted to the 
Board in writing ; that they bore on their 
face sufficient evidence of correctness to 
satisfy the Board of Directors, after an 
examination of them, that the several 
series were fully matured, and that they, 
acting in good faith, (and of this there is 
no evidence to the contrary) approved 
the reports and declared the series closed. 
Wherein the error consisted in maturing 
the said several series has not been dis- 
covered or specifically pointed out in the 
evidence, and your auditor cannot find 
in the light of all the evidence, that the 
action of the Directors in accepting said 
reports makes them guilty of any mis- 
conduct or of such gross negligence as to 
make them personally liable. In the case 
of the Hibernia Building Association v. 
McGrath. 154 Pa. 296, the following 
facts appear : * Under the by-laws of a 
building association, the president was 
required to sign all orders drawn upon 
the treasurer for appropriations made by 
the board, the secretary to keep accurate 
minutes, to attest all orders drawn on the 
treasurer for appropriations made by the 
board, the treasurer to pay all orders 
drawn on him by order of the board, if 
signed by the president and attested by 
the secretary. The treasurer served 
without pay, but gave a bond for the 
faithful performance of the duties of his 
office. All applicfttioos fiir withdrawal of 
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Stock were required to be approved by 
the bourd of directors. The secretary, 
however kept no record of withdrawals. 
It was a usual and customary thing to 
pay money to the secretary in the usual 
form, and paid in good £Biith by th& treas- 
urer or secretary, who absconded with 
the money." The following is from the 
opinion of the Supreme Court in this 
case:— '*The President was and is still 
regarded as an upright, an honest man, 
the Secretary was also at this time so re- 
garded, the association trusted both of 
them implicitly and had no reason or 
cause to doubt them. If it treated them 
thus, it was natural that the appellant 
should in no manner suspect or doubt 
them. Thess orders, therefore, came to 
him with the certificate of the presiding 
officer, whose duty it was to preside at 
all meetings, and with the attestation of 
the stcretary, whose duty it was to keep 
all records of the meetings. If the ap- 
plicant had gone to the secretary he 
would doubtless have been assured that 
the board of directors had acted upon 
these withdrawals, and having been so ad- 
vised, he would have been justified in 
paying them. It can scarcely be said to 
be want of ordinary d ligence to have 
paid these orders under these drcum- 
stances and with tbece signatures." 

They were in fiact as express, an au- 
thorization as if he had seen the officers 
officially. It was said in Swentzel v. 
Penn Bank, supra: *'Nor do we think 
the directors were bound to regard the 
statements submited to them as false. 
And the president and cashier and clerks 
as thieves. They had nothing to arouse 
suspicion. All these gentlemen stood 
high. They were trusted agents of the 
corporation. The appellant was not 
guilty of negliance in trusting the secre- 
tary, and in putting full faith in his Mic- 
tion and that of the president sig^ng and 
sending to him the orders in question." 

By Section 8 of Article X, of the by- 
laws, it is provided as follows: '*£very 
three months the association shall appoint 
three members thereof, who shall be a 
committee tO: examine the books and ac- 
counts of the clerk and treasurer, and at 
the next regular meeting shall make a 



written report of their examination. If 
any member of said committee refuses or 
neglects to peform the duty requited of 
him, he shall pay a fine of fifty cents." 
It appears from the uncontradicted evl-^ 
dence in the case that such committees 
were regularly appohited, and that they 
submitted their reports to the board of 
directors, representing the association in 
accordance with the requirements of said 
by-law. 

A number of directors were called, as 
under cross examination, all of whoni 
testified that the reports of those quarterly 
committees indicated that the association 
was in a solvent condition, and that they 
had no reason to*believe from an exami- 
nation pursued of them that there was 
anything wrong with the association fi- 
nancially. The method of examination 
ptursued to ascertain the affairs and stand- 
ing of the association was that prescribed 
by the by-laws of the association. The 
members of the respective Committees 
acting under said by-laws were chosen 
from the body of the stockholders. The 
presumption is, in the absence of any 
evidence showing fraud or negligence in 
making their examinations, that they 
performed their duties honestly and fully. 
Your auditor can not say that^ under such 
circumstances the directors were bound 
to go behind the reports, and themselves 
make a detailed examination of Hi the^ 
afiairs of the association. If they were 
bound to do so it is hard to see the ne- 
cessity of a law imposing this duty .upon 
the committees to be appointed under it; 
and the reopening and reauditing of all 
the affairs of the association by the di- 
rectors would s^em to be an act of super- 
erogation. The directors of a building 
association are similar in character and 
in regard to their duties, and liabilities; 
and upon this question the Supreme 
Court, in Swentzel v. ^enn Bank, 147 
Pa. St. R. page 140, have^d as follows: 
It cannot be the rule that the director of 
a bank is to be held to ^he same ordinary 
care that he takes of his own afibirs. He 
receives no compensation for his services. 
He is a gratutious mandatory. A busi- 
ness man generally understands his own 
affairs entirely, but a bank director can 
not grasp the details of a large bank 
without devoting nil his time to it, to the 
utter neglect of his own affairs. A vast 
amount of authority has been cited upon 
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this question which we do not think it 
necessary to review. In Spering's Ap 
peal, 71 Pa. 11, the subject is fully dis- 
cussed by the late Justice Sharswood, 
and the rule of ordinary care is 1 tid down. 
Not, however, the ordinary care -of a 
bank director in the business of a bank. 
Negligence is the want of care according 
to the circumstances and the circum- 
stances are everything in considering this 
question. The ordinary care of a btisi- 
ness man in his own adBTairs means one 
thing; but the ordinary care of a gratui- 
tious mandatory is quite another matter. 
The one implies an oversight and knowl- 
edge of every detail of his business; the 
other suggests such care only as a m%n 
can give in a short space of time to the 
business of other persons, from whom he 
receives no compensation. 

Again in Bndlich on Building Associa- 
tions, second edition, page 167, Section 
189, it is said: ''Directors cannot be 
said to be trustees as to the stockholders, 
except in a general sense; as an agent or 
bailee entrusted with the care and man- 
agement of another's property may be 
termed a trustee. They are in fact only 
mandatories, bound to apply ordinary 
skill and diligence, but no more. They 
are therefore, personally liable to the 
stockholders for losses, only when they 
are occasioned by reason of some fraud 
on the part of the directors, or their con- 
nivance at some fraud, upon the corpor- 
ation; their embezzlement, or wilful mis- 
conduct, or breach of trtist, for their own 
benefit, and not for the benefit of the 
stockholders; their gross inattention and 
negligence, amounting to a fraud upon 
the rights and interests of the stock- 
holders, or by which the perpetration of 
such fraud or misconduct on the part of 
the agents, officers, or co-directors has 
been made possible. But they are not 
liable for mistakes of judgment, even if 
they be so gross as to appear absurd and 
ridiculous, provided they are honest, and 
provided they are fairly within the scope 
of the powers and discretion confided to 
the managing body.'' There is nothing 
in evidence in the case which shows that 
any of the directors of this association 
were guilty of any awful misconduct or 
breach of trust, for their own benefit, and 
not for the benefit of the stockholders. 
As to this the Supreme Court have said 
in Spering's Appeal, 71 Pa. St. R. page 



II, as follows: "Indeed as the directors 
are themselves stockholders, interested, 
as well as all the others, the affairs and 
business of the corporation should be: 
successful, when we ascertain and deter- 
mine that they have not sought to make 
any profit not common to all stockholders, 
we raise a strong presumption that they 
have brought to the administration their 
best judgment and skill. '^ 

The only case cited to your auditor 
postponing directors is Kisterbock's Ap- 
peal, 51 Pa. 4S3. That case was dedd^ 
upon the express ground of Kisterbock's 
participation in a fraud upon the stock- 
holders of the association. It was the' 
case of an association which had been in- 
corporate March 8th, 1885. On the list 
day of February, i860, the association 
made an assignment for the benefit of 
creditors. After the assignment an ac- 
countant examined the books of the as' 
aociation, and found tha^ a dividend de- 
clared August 22, 1856, left the associa- 
tion insolvent to the amount of $2,336.58. 
They continued declaring large dividends 
till August so'h, 1858, when theyde- 
•clared a dividend of $7,093 14, for which 
there was no surplus, but a large defi- 
ciency. Kisterbock was an active di- 
rector, and attended the boaird regularly. 
On the day after the dividend of August, 
1858, Kisterbock loaned to the associa- 
tion the sum of $1,000.00, which was 
used to pay the (Uvidends which were 
declared in fraud of the rights of the 
stockholders. Among tht claims pre- 
sented to the auditor appdnted to make 
distibution of the assigned estate was the 
obligatioti given to Kisterbock for said 
loan. The audiUM: held that "The asso- 
ciation being insolvent by the firaudutent 
actions of the directors in declaring divi- 
dends for the payment of which there was 
no profits and the claimant being an ac- 
tive director at the time of the loan and 
of the insolvency, the law will presume 
such knowledge of the condition of the 
affairs of the association as to prevent a 
recovery of the claim presented," and he 
accordingly disallowed it. The Court 
below confirmed the report of the audi- 
tor, and upon appeal the judgment of the 
lower court wss affirmed by Uie Supreme 
Court. Justice Agnew in delivering the 
opinion of the Supreme Court says: '*If 
Kisterbock being a director himself, knew 
of the fraudulent insolvency, and that 
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this dividend was declared out of the 
capital to the wrong and injury of the 
stockholders, and lent his money to carry 
^he fraud into effect, he participated in 
It; and the real question then is» shall he 
now be permittea to take his money out 
of the remnant of the capital of the stock- 
holders?'* 

It will be seen that the facts of that 
x:ase are totally different from the fiacts in 
the case at bar. 

On the evidence in that case there 
could be no question as to Kisterbock's 
luiow!edge of the illegal and fraudulent 
transactions of the directors, and of his 
participation in them. In the case at 
bar there is nothing, whatever, in the 
-evidence to show that the directors had 
any personal knowledge of any illegal or 
^fraudulent acts in the management of the 
afiidrs of the association As has already 
l>een said the examination made of the 
-financial affairs of the association, by the 
^committees duly and legally appointed 
ibr that purpose, and their reports made 
thereof to the board of directors, uni- 
formly showed that the assoc ation was 
in a solvent condition; and all of the di- 
rectors who were examined, and whose 
-evidence was not attempted to be contra- 
dicted, testified that they believed that 
the association was solvent, and that the 
-first intimation they had that the asso- 
cbttion was in financial difficulty, was 
when an examination was made by Bank 
Examiner Guerst, shortly after the time 
when the receiver was oppointed. 

Kisterbock's Appeal, supra, was ex- 
plained and limited in its application in 
^e case of Ahl v. Rhoads, 84 Pa. 327, 
in which the court restricts the applica- 
tion of the former case, and indicates 
plainly on page 327, that there is no 
penalty or method of redress provided by 
law as yet. The Court said, "Again no 
statute has defined the acts that would 
create a liability on the part of a directoi 
of an association, and none had specified 
-the mode by which redress was to be ob- 
tained/* nor was there any statutory rule 
measured by them, by which particular 
things done and particular things omitted 
were to become misfeasance or neglect. 
Your auditor is of opinion that Kister- 
ix)ck's Appeal has no application to the 
^Bicts of this case. 

The general corporation act of 1874, ^^ 
iias been held authorizes corporations to 



borrow money for use, within the scope 
of their authorized business. Under this. 
Building Associations would have the, 
right to borrow like any other corporation^ 
for legitimate purposes. The only denial 
of this right that appears in the cases pre- 
vious to that time, is Judge Sharswood'a 
dictum in Stile's Appeal, 95 Pa. 122, and 
referred to in Bndlich on Building Asso- 
ciations, page 250, Section 297, in which 
he denies the right of an association to 
borrow money for the purpose of reloan- 
ing it to its members, at a higher rate of 
interest than six per cent. This case 
does not, of course, have any application 
to the loans made for the uses of the As- 
sociation in this case and is limited ex- 
pressly, by its terms, to Building Asso- 
ciations chartered under the Act of 1859. 

The Act of Assembly of 1 891. P. L. 
274, authorizes building associations .to 
borrow money "not exceeding in the 
aggregate of such loan at anytime fifteen 
thousand ($15 000.00) dollars." It is a 
question whether the language means 
that all the loans at any time shall not 
exceed fifteen thousand dollars* or 
whether no single lofiin shall exceed fif^ 
teen thousand dollars, But in either 
case, it is not shown to your auditor by 
the evidence, that at the time when the 
original loans were made in smaller sums» 
to meet whidi these larger notes were 
given, that the aggregate, at the date of 
any one of said debts was over fifteen 
thousand dollars. Your auditor refers 
now to the difierent smaller loans that 
were made before the Act of 1895, was 
passed. 

The Act of Assembly of 1895, P. 1,^ 
303, limited the borrowing power of 
building associations to 25 per cent, of 
the withdrawal value of the stock. The 
notes of Henry W. Heflfner for {2,500.00, 
that of the Hopewell Church Fund for 
$475*oo, and the note to Henry W. Heff- 
ner for money of George W. Heffner for 
$3 1 5- 00, all antedate the date of the Act 
of 1895, which limits the borrowing capa- 
city to 25 per cent, of the withdrawal 
value of the stock. None of said loans 
just mentioned are, therefore, in any 
sense affected, under the evidence in this 
case, by the statutory limitation of bor- 
rowing powers contained in the Act of 
1891. 

It will be found upon examination of 
I the minutes of the association, and by 
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tracing them back from meeting to meet- 
ing, that the proceeds of the $10,000 00 
note and $5,000.00 note were simply ap 
plied in the payment of debts already ex- 
isting, and from time to time renewed, 
and for payments to withdrawing mem- 
bers, all oi which is duly authorized by 
law. There is no evidence in the case 
to show that any of the money realized 
on these two notes were appli^ to the 
payment of prematurely matured stock. 
If said alleged payment of prematur<ely 
matured stock was ultra vires, and fraud- 
ulently done, it would furnish the only 
ground in the case for postponing the 
directors participating therein to innocent 
creditors of the same class. The conten* 
tion of the directors is that where the 
moneys of a maturing series have been 
loaned out as they were here, to members 
of other series, or otherwise invested $0 
that they were not actually in the treas- 
ury for use when the series matured, the 
directors had power to make temporary 
loans to pay out the maturing stock. 
This position your auditor holds to be 
correct. That is precisely what is au- 
thorized in the Act of 1895, Above referred 
to: The Act authorizes building asso- 
ciations when a series of stock has ma- 
tured, or when applications for loans shall 
exceed the accumulation in the treasury, 
to make temporary loans, and secure the 
same by interest bearing notes or bonds. 
All the acts of the directors, seem, there 
fore, to be within the protection of the 
statutes, and, if this finding is correct, 
they cannot on this ground, be held to 
be guilty of such gross negligence or 
fraud, as will justify the postponement of 
their claims against the association to the 
claims of the other general creditors. 

The Auditor's report allowed the di- 
rectors' claims to participate with those 
of the other creditors. To his report ex 
ceptions were filed, which exceptions 
were dismissed by the Court of Common 
Pleas of Dauphin Couniy, in the follow- 
ing opinion: 

January 12th, 1901. Wias, J. — The 
York Trust, Real BsUte and Deposit 
Company. became Receiver of the Anchor 
Building and Loan Association pursuabt 
to a decree of this court made February 
loth, 1896. ,It filed an account which 
was confirmed and an Auditor was ap 
pointed to make distribution of the fund 
in its possession* ~ 



Among the claimants are stockholdefS' 
to whom the Receiver refused cred t for 
dues and interest paid on stock, upon 
which loans were made to them by the 
Association. Demand for the amount of 
Uie loans was made upon the borrowers, 
accompanied with notice that a refusal, 
to pay the entire loan would be followed 
by process, whereupon payment was made 
under protest. 

The Bond given to secure the loan con- 
tains the following clause: "And fur- 
ther the above named da 

hereby expressly agree that all money 
heretofore paid or hereafter to be paid by 
..-^.. into the association on the stock. 
I now hold in the same shall be take^ 
and considered as payments on and in 
liquidation of this Bond." 

This clause operated as an express ap- 
propriation and application erf the pay- 
ments on the stock at the inception of 
the contract; Trust Company v. Gallatin^ 
186 P. S. R. 159, and the Auditor is 
right in awarding to the borrowing stock- 
holders the sums so paid by them. 

Another claimant upon this fund is^ 
Harry E Frank, who was a stockholdo^ 
in the thirteenth series, and late in De- 
ceml)er, 1895, was notified by the Treas- 
urer of the Association that the designa- 
ted series would be declared matured and 
closed at the meeting of the directors in 
January, 1896. There was not suffidetnt 
money at hand to pay the amount of this 
claim, and there was also a desire ex- 
pressed to avoid resort to the discount of 
a note in bank. At tfae meeting of the 
Board of Directors on that day it was 
arranged that Frank should allow the 
money to remain for the period of thirty 
days and that the Association would pay 
him interest on the sum of $1,050.00, the 
ascertained amount of the claim, from 
that time. Before the expiratian of the 
time at which payment was to be made, 
the Association was adjudged insolvent 
and a Receiver appointed. Whether the 
earnings actually warranted the maturity 
and closing of the series or not, Frank, 
who was a shareholder, an4 connected 
with the management had a right to xAy 
upon the statement of the officers at a 
meeting of the Board of Directors at 
which a number of them were present, 
and acting thereon and accepting the pro- 
po'al, his relation to the Association was- 
changed from^a shareholder to a creditor. 
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The fact that he knew that the Associa- 
tion did not then have the money does 
not charge him with knowledge that the 
series may have been prematurely closed. 
The agreement to pay interest respecting 
which there was no dispute, evidences a 
change of relationship, for as a share- 
holder he was a debtor for dnes. The 
determination to mature and close the 
series and the accompanying ascertain- 
ment of the amount due, together with 
the engagement to pay interest for the 
use of that amount transforms the share- 
holder into a creditor and the right to 
close the series as well as the right to 
txMTOw money resides in the managing 
1)ody of the Association. If the payment 
had been made to Frank, the Association 
could not subsequently have recovered 
the money from him and the fact that he 
allowed it to remain for the time being 
does not affect the character of the trans- 
action nor deprive him of any rights then 
and thereby fixed and established. We 
are in entire accord with the facts and 
the law found and declared by the Audi- 
tor In his behalf. 

Another claimant upon this fund is 
Henry W. Heffener, who was president 
and director of the Association, and who 
with other directors, became endorf ers on 
notes given by the Association which were 
discounted by a bank and which he and 
they were obliged to pay in whole or in 
part. One of the notes was given April 
23* T894, for $10,000.00, and another 
January 7, 1895, for $5,00000, upon 
which and the renewals, the Association 
paid the discounts to February 39, 1896, 
respectively. The proceeds were receiv- 
ed by the Treasure by whom they were 
applied at the instance of the Board of 
Directors to the extinguishment of the 
outstanding liabilities and to borrowing 
and withdrawing stockholders. 

Partidpaticm on m equality in the dls 
tributiMi of this fiiad on the part of Heff- 
ener and others also directors, who made 
payments upon the judgments obtained 
afainst them as" endorsers is resisted by 
creditors notaatodsEled with the managing 
officers or directM»» for the reasons that 
tlM moaeya borrowed by the Assoda- 



ticn were in excess of the amount au» 
thorized by law; that Heffener and others 
were guilty of negligence in the manage- 
ment of the affairs of the Association in 
making improvident and insecure loans 
and in prematuring shares of stock, 
through which losses were sustained and 
insolvency ensued. It does not follow 
that because loans were made beyond the 
amount authorized by law, this class ci 
creditors i^ excluded from participation, 
in this fund. The borrowing money waa 
not deflected to improper or unauthorized 
uses and it must be assumed to be, and 
doubtless is, among and part of the assets 
in the hands of the accountant. It is a 
case of one class of creditors denying the 
right of another class, which borrowed 
beyond the amount authorized by law» 
from a share in the fund, which was in^ 
creased by the excess borrowed, and there 
is no known rule that for this reason ex- 
cludes the latter class firom a share in the 
proceeds or postpones that class to the 
former class in a scheme of distribution. 

Nor is the contention tenable that lia- 
bility ensues because injudidotis or inse- 
cure investments were made, among 
others to Boll, the secretary, and Fisher, 
the attorney, who were also directors of 
the Association. The by-laws authorize 
the emplo5ment of counsel whose duty it 
was to examine titles, make searches, 
draw instruments relating to investments 
and approve the security of deeds, titles, 
bonds, judgments, etc. Application for 
a loan by a stockholder was required to 
be in writing and submitted to a com- 
mittee of three directors to mske report 
to the Board at its next meeting. The 
manifest and chief duty of this committee 
was to investigate the value and desira- 
bility of the security proposed to be given 
for the loans, and those made to Bolt and 
Fisher were subject to a like proceeding 
and scrutiny. It is true that Heflener 
and the other claimant directors cannot 
shield themselves behind the report of the 
committee-- but they had a right to be- 
lieve that the members of the committee 
reported their best judgment upon the 
nature and security offered. These claim- 
ants might or may have arrived at the 
same conclusmis as the committee. The 
latter donbllass saw the properties and 
investigated the kind and nattu^ of the 
securities. There is no proof that there 
wilfbl disregard of,, or indifferent at- 
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tention paid to, the discharge of their 
duties. Members of a governing body 
have a presamtive right to rely upon a 
report made by a committee of the body 
upon matters relating to values of se- 
curities for loans, and are protected, when, 
as in this case, the fault imputable to th€ 
members of the committee is iLn unfortu- 
nate result in the exercise of judgment. 
The presumption is that the other di- 
rectors informed themselves of the proba- 
ble accdracjr of the values of the securities 
for loans either from the reports of the 
committee or their general knowledge of 
the subject of both. The report is ndther 
a shield nor a weapon. What the directors 
did or omitted to do protects or punishes, 
and the evidence in this case so far as it 
relates to inadequate security, does not 
warrant the infliction of pains by way of 
postponing the claimants to the creditors 
not connected with the management of 
the Association. 

If any losses were sustained by aught 
the Attorney employed by the Associa- 
tion did or omitted to do in the line of 
his duty, no deprivation of any right 
which the claimant directors otherwise 
had can be visited upon them. The 
Board of Directors had authority to em- 
ploy counsel and they exercised caution 
in selecting one who was reputed and 
doubtless was well versed in the duties 
intrusted to his care. 

The employment was ot a character 
with which directors are not familar and 
with the nature of which they are not 
expected to acquire knowledge or attain 
proficiency. The Board had a right to 
rely upon a report made by their Attor- 
ney and in acting upon it, merit no ex- 
clusion or postponement in this distribu- 
tion if loss ensued in consequence of any 
act done in that capacity and in. the 
course of professional duty. 

' Considerable stress is laid on the charge 
that the series of stock were clo^d and 
declared mattured before the earnings 
warranted a foreclosure, and there is 
sd^roely a doubt that loss ensued and 
probable insolvency waa participated, if 
not caused, by prematuring these stries 
of stock. The directors were bound to a 
different observance and exeidsa of. duty 
to the management of the affisdrs of the 
Association, and to bring a reasonably 
Intelligent quantum of skill to the dis- 



charge of it. They are not insurers 
against insolvency nor must they be ex- 
pert accountants nor required to become 
such. They are not obliged to give the 
same time and attention to the manage- 
ment of the btisiness as a person may 
reasonably be supposed to bestow upon 
his own affairs. They are not chargeable 
during the course of conducting the busi- 
ness with the possession of that most 
dangerous of all kinds of knowledge, 
usually acquired after the fact. They 
examined Uie statements submitted to 
them by the Secretary and Cotmsel who 
weite familiar with the matters relating to 
building associations which disclosed a 
sufficient accumulation of funds to war- 
rant the closing of a series in full. They 
depended upon these officers and confided 
in their integrity as well as in the cor- 
rectness of the statements. 

Apparently the statements warranted 
belief in their accuracy* There is no- 
thing to indicate purposed misstatement. 
The Secretary says it happened that the 
series were run out too soon by six 
months or a year, and while he is not a 
disinterested witness, there is nothing to 
show misrepresentation. It is altogether 
probable that the most searching scrutiny 
on the part of the directors would not 
have disclosed inaccuracies and they are 
not chargei^ble with expert skill nor an- 
swerable for not undertaking the likely 
impossible task for them of verifying the 
statements. Nothinj^ by way of dis- 
honesty or fraud is imputed to them. 
They gave time and loaned money or 
credit to the Association. They had, 
and doubtless merited, the confidence of 
the business commtmity. They seemed 
to have possessed general business fitness, 
exercised a diligence fairly commensu- 
rate with the chwtcter and extent of the 
business, were strictly honest in their 
dealings with, and not unfidthful in their 
conduct of the afhirs of the Association. 
Measured by the standard of their duty, 
we cannot say that they fell short in ^e 
observance of it to an extent sufficient to 
incur liability. Had they known that 
the concern was insolvent, or had their 
duties reqtiired such constant attention 
to, and supervision over, the somewhat 
complex accounts and affidrs as to invite 
the reasonable conviction that they could 
and ought to have acquired knowledge 
of insolvency, or that the manner of coo* 
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Hluctlng the business would necessarily 
^result in insolvency, a different rule would 
4ipply. The directors were paid, but the 
amount was so small and altogether dis- 
portioned in amount to the responsibility 
now sought to be imposed upon them. 
We do not see that the duties of Hefiener, 
the president, entailed more insight and 
investigation into the affairs of the Asso- 
-elation than those of the other directors, 
and in respect to the matters under con- 
sideration, he acted, being also a member 
of the board, in the capacity of a director. 
To hold the directors liable in this case, 
the hard rule, deterrent in its effects, 
would have to be applied, that tbey were 
Ijound to know from an examination and 
investigation of the varied securities, re- 
sources and liabilities that the association 
was insolvent. We apprehend that if a 
^cashier of a biink would report to. its 
Board of Directol^ that he- bad money 
earned in the drawer to pay a drddend, 
they would not be required to escape lia- 
IWlity, to verify the statement by an ex- 
amination of the notes, securities, dis- 
Cotints and books. To go there find see 
it in the drawer would not prove that it 
was an earned product, and it is probably 
not an iiidignity to the average bank di- 
rector to say that such an examination by 
him would not prove a fruitful contribu- 
tion towards immunity from insolvency. 
'There is no provision in the Acts of As- 
sembly governing building associations, 
nor in the rules relating to this one which 
imposes greater responsibility upon di- 
rectors than the rule which we have en- 
deavored to formulate as applicable to the 
case in hand. Strict integrity and loan- 
ing the money paid by the stockholders 
to the clerk for installments, fines, in- 
terest, etc., who is directed to pay the 
same to the Treasurer, reasonable skill, 
time and diligence in the tnanagement of 
financial afhirs of the association, and 
-care in, and according to the duties im- 
posed, and the usages of, the business, 
are tiie reqtiisites to escape liability. 
That we think the testimony shows was 
^rly bestowed by the claimant directors. 
Widat these directors seem to have con- 
tribttted to the wreck was a lack of capa- 
^ty to grasp fnlly the manifold matters 
ana prd[>leiiis involved and ^ necessary to 
he comprehended to wind up the various 
aeries and afiairs of the iostitntion prop- 
erly, added to the cdyfideuce mistakenly 



placed in the attainments of the secretary 
and attorney. 

The inference from all the surround- 
ings is not strained that the shareholders 
knew the character, reputation and pur- 
suits of those intrusted by them with the 
management, and while they had r. right 
to expect better results, they cannot con- 
vert misfortune unaccompanied with fraud 
or gross dereliction of duty, into culpa- 
bility. We are of the opinion that the 
Auditor reached correct'conclusions and 
the exceptions to bis report are accord- 
ingly overrtiled and the report confirmed. 

From this judgment this appeal was 
taken. 

JViles & Neff and Chas. A. Hawkins 
for appellants. 

N. M, Wanner, George S. Schmidt, 
Ross & Brenneman and Horace Keesey 
for appellees. 

April 2ist, 1902. PoRTBR, J. — The 
Receiver of the Anchor Building and 
Loan Association filed an account. This 
was duly af&rmed and an auditor appoint- 
ed to make distribution of the fund. A 
controversy arose between the general 
creditors of the association and creditors 
who were also directors. Elias A. Tash, 
one of the general creditors, has appeal- 
ed to this Court and contends that the 
claims of the directors as creditors should 
be postponed because (i) the insolvency 
of the association was due to the negli- 
gent acts of the directors in prematurely 
maturing stock in ignorance of the finan- 
cial condition of the association, and (2) 
because the directors exceeded the statu- 
tory limit in borrowing for the associa- 
tion. 

Testimony was taken before the auditor 
who, in an elaborate report, finds; inter 
alia, that there is nothing whatever in 
the evidence to show that the directdrs 
had any personal knowledge of any illegal 
or fraudulent acts in the management of 
^the affairs of the association; that exami* 
natloQ was made of the financial affairs 
of the associatioh by the committees duly 
and legally appdnted^ for that purpose; 
that their reports made lo the Board of 
Directors, nniformly showed that the as- 
sociation was in a solvent condition; that 
all of the directors who were exaniined, 
and whose evidence was not attempted to 
be contradicted, testified that they be- 
lieved that the association was solvent 
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and that the first intimation they had 
that the aasociation was in financial diffi- 
culty, was when an examination was 
made- by the bank examiner. The find- 
ings of the anditot are confirmed in an 
opinion by the court below. Examina- 
tion of the evidence has bden made by 
this court. As a result the findings are 
confirmed. 

No allegation is made of any fraud 
attempted by the directors who are ask- 
ing repayment of legitimate loans made 
to the company. No attempt on the part 
of the directors seems to have been made 
to secure themselves at the expense of 
other creditors. The error, which re- 
sulted in the financial ruin of the associa- 
tion, was committed by the directors in- 
prematurely maturing stock. The action 
taken by the board in maturing the 
several series was, as found by the audi- 
tor, after reports by duly appointed com- 
mittees of the board upon the financial 
condition of the -association, and with the 
advice of counsel. Action so taken can- 
not be regarded as grossly negligent. 
Certainly it cannot be regarded as fraud 
ulent. This being so, the directors were 
not liable for the unfortunate results of 
their management, since they are held 
to but ordinary skill and diligence and 
are personally liable only when they are 
guilty of fraudulent conduct or of acts 
dearly ultra vires; Swentzel v. The Bank, 
147 Pa. 140; Watts' Appeal, 78 Pa. 391; 
Spering's Appeal, 71 Pa. 11. This rule 
of law is baaed upon the fact that directors 
are gratuitous mandataries. In the case 
at bar the insignificant payments to di- 
rectors when attending meetings of the 
board, were not compensation and did 
not change the measure of duty and lia- 
bility of the directors. 

The second proposition upon which a 
reversal is requested is that the directors 
borrowed on behalf of the association be- 
yond its legal capacity, and by so doing 
deprived themselves of equal participa- 
tion with other creditors m the liquida- 
tion. 

No allegation id made that the borrow- 
ed money did not go into the association. 
The argument does not seem to be that 
directors holding the evidence of any 
particular loan sbduld be excluded from 
participation in distribution, but that the 
act of borrowing beyond the limit of law 
for the association, should defer the 



legitimate claims of the directors as credi* 
tors. It is not yet made clear to what 
extent, if any, there was an overbor- 
rowing. Nor in the intricacies of fads 
and figures in the case as presented, can 
it be assumed that an overborrowing wn» 
necessarily an act of gross negUgenoe. 

We are not convinced by the appellant 
of a duty to reverse the findings and con- 
clusions of the auditor and court below^ 
and, therefore, the decree is affirmed. 



Abstracts of Recent Decisions. 



( Casfs not otherwise designated are Su^ 
preme Court cases,) 



Attachment execution — Husband and 
wife — Evidence. — A married woman wiU 
not be relieved from answering interro- 
gatories in attachment-execution pro- 
ceedings against her husband as defend- 
ant, and herself as garnishee, on the 
ground that to answer them would make 
her a witness against her husband. — 
Valley National Bank v. Mylin, (Lancas- 
ter C. P.) 19 Lancaster Law Review 254. 

Justice of the peace — Disqualification om 
account of agency — Sufficiency of proof — ► 
A letter from a justice of the peace to the 
defendant, advising him that a bill against 
him had been left in his hands for colkc 
tion, and if the same is not settled within 
five days a summons would be issued, 
thereby adding costs, is not sufficient 
proof that the justice acted as agent of 
the plaintiff prior to the institution of the 
suit and so was disqualified to hear and 
determine the cause, to warrant the court 
in sustaining an exception to the xeand 
wpon that ground. — Weber v. Condrin^ 
(Venango C. P.) 59 Legal Inteligencer 
275- 

Widow's exemption — When allowed, — 
A husband abandons his wife and home 
without any cause and for no fault of the 
wife, as appeared from the evidence, and 
continued to live separate and apart from 
her until death. Upon petition of the 
widow, HBLD, that she is entitled to the 
exemption provided by the Act of 185 1. 
--Krewson's Estate, (Montgomery O. C.> 
18 Montgomery Co. Law Reported 114. 
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SUPERIOR COURT. 

Sprenkle's Appeal. 

Partnership — Firm note — Individual lia- 

Hlity. 

Where a judgment hai been signed with the 
firm namnihich does not disclose uie individual 
names of the partners, the plaintiff may file a 
formal declaration against the partuership by 
its title, naming the individual members, and 
judgment may be thus confessed and entered 
l>y the Prothonotary in this form. 

If one partner sign and seal a judgment note 
in the firm name, with the assent of the other, 
the latter is as much bound as if he had sealed 
it himself, and his assent can be proved by 
"any of the usual modes of evidence." 

His^ admission or acknowledgement, subse-l 
quently, is strong evidence. 

In a partnership consisting of A, B. C and D, 
doing business as the Acme Candy Co., D, the 
Treasurer, with B*s consent, gave a note signed 
by him as such to A for the latter's interest in 
the firm. When the note fell due A presented 
it to B for payment, who admitted ezecutioa 
thereof, but refused payment. On suit brought, 
the jury found for the plaintiff. Hbld, af- 
firming the Court below, that this was properly 
a question for the jury. 

A ppeal from the jadgment of the Court 
of Common Pleas of York County. 

This suit was founded on a note with 
warrant of attorney to confess judgment 
given by Alex. Dlehl, Treasurer of the 
Acme Candy Co., in &vor of plaintiff. 

After the note fell due, it was entered 
up in the Prothonotary's office, against 
' the individual member of the firm. 

A petition was presented to have the 
judgmeyt opened, and it was opened as 
to Martin B. Sprenkle. but discharged as 
to Alexander Diehl. See Myers v. 
Sprenkle et al., 13 York Legal Re- 
cord 181. 

Subsequently a petition was presented 
to have the judgment against Mratin B. 
Sprenkle stricken ofif, but the petition 
was refused. See Myers v. Sprenkle and 
Diehl, 14 York Legal Record lai. 

In the trial of the suit on the npte« the 
charge of the Court, Bittinger, P. J. , to 
the jury was as follows: 

Gentlemen of the Jury. — The issue now 
Mug trie4 involves the right of the 
plaintiff, H. W. Myers, ^to recover from 



M. B. Sprenkle, the defendant, the bal- 
ance alleged to be due on a certain judg- 
ment exemption note in evidence, which 
reads as follows : 

**$2262.79. 

•' York, Pa., January 29th, 1898. 
" Sixty days after date we promise to 
pay to the order of H. W. Myeis two 
thousand, two hundred and sixty two 
dollars and seventy- nine cents, without 
defalcation, value received, with inter- 
est. And further we do hereby empower 
any attorney of any court of record 
within the United States, or elsewhere, 
to appear for and after one or more 

declarations filed, confess judgment 
against us as of any term for the above 
sum, with costs of suit and attorney's 
commission of per cent, for collec- 

tion, and release of ail errors, and with- 
out stay of execution and inquisition, 
and extension upon any levy on any real 
estate is hereby waived, and condemna- 
tion agreed to, and the exemption of per- 
sonal property from levy and sale of any 
execution heretm is also hereby expressly 
waived, and no benefit of exemption to 
be claimed under and by virtue of any 
exemption law now in force, or whicji 
may be hereafter passed. Witnei^ 
hand and seal 

•'ACME CANDY COMPANY, [ls.] 
*'ALKX. DIEHL, Treas., [w.] 

••Witness: W. W. Delunger." 

The witness to this note, it is proven, 
has become demented, and he is now in 
the almshouse, or said to be in the county 
almshouse ; and the execution of the note 
is admitted or otherwise proven, without 
his being present. Otherwise he would 
have to have been called. 

Oh the back of this note is indorsed 
credits as follows : 

"April ist, 1898. received on this note 
$121.11." 'April 6, rec. by dgars, 
$241.47.'' On the same date •• Rec'd 
ck. $304.81." These are the credits on 
the note, and the plaintiff seeks to recover 
the balance due on this note, with inter- 
est. 

The plaintiff has submitted a calcula* 
tion on the principal and interest which 
he claims it has been shown are due him» 
and this calculation will be allowed to be 
taken out by you as showing what his 
claim is. But you will have to do your 
own figuring. If you find for the plain- 
tiff anything, you will figure up the 
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amount, taking the balance on this note, 
after deducting the credits on the same, 
and calculating the interest on the bal- 
ance up to the time of finding }our ver- 
dict ; or for such sum as you may find 
the plaintiff is entitled to. You are not 
to be governed by this paper ; you must 
make your own calculation. It is only 
to show you what the plaintiff claims is 
a proper calculation of what he declares 
to be due him. The amount claimed on 
this calculation is $1,986 43. after allow- 
ing all proper credits which appear on 
the paper. 

This note is a partnership note of the 
partnership doing business in York, at 
the time of its execution as the Acme 
Candy Company, of which firm the de- 
fendant, M. B. Sprenkle, was a member; 
and the plaintiff now claims to recover 
from the defendant individually, out of 
his individual estate, the balance due on 
said note. 

It appears from the evidence that for 
several years before April i, 1896, the 
defendant, M. B Sprenkle, Alexander 
Dijehl, and Noah B. Sprenkle, were en- 
gaged in the manufacture and sale of 
candy and confectione y in the city of 
York, and were still so engaged at the 
time stated, April i, 1896, when the 
plaintiff, H W. Myers, entered as a 
member of the firm, and a new firm was 
created; The Acme Candy Company. 

Articles of partnership were then signed 
by H. W< Myers and Alexander Diehl. 
They were not signed by the other mem- 
bers of the firm, M. B. Sprenkle and 
Noah B. Sprenkle ; but the articles of 
partnetship in (evidence, are produced 
here by the defendant, M. B. Sprenkle, 
and are not repudiated by him ; — and I 
may add not repudiated by them ; — and 
he is bound by them just as fully as if he 
had signed the same. 
' The defendant lived several miles from 
York at Bear's station, on the "Short- 
Line" railroad, and his brother at Ber- 
lin, in Adams county. 

It is in the said articles of agreement 
Miptilated in section 1 2 of the same, *'The 
charge of the books and the finances of 
the firm shall be exclusively in the hands 
of Alexander Diehl, and he shall keep 
the moneys and property of the firm sep- 
arate and distinct from his own, and 
keep true and correct books of account, 
and render such statements as the said 



partners shall reasonably require." 

It appearsi however, from the evidence 
that C. W. Bowers was the book keeper 
of the concern up to and after the execu- 
tion of the note by Alexander Diehl. M. 
B. Sprenkle did not take an active part 
in^he business, not having attended at 
the of&ce of the firm more than once a 
month as he testifies. H. W. Mjrers, the 
plaintiff, and Alexander Diehl, were ac- 
tively engaged in the business, and re- 
ceived as extra compensation $10 per 
week. Noah B. Sprenkle, the other 
partner, was not actively engaged. He 
resided in another county, and there is 
no evidence of his being connected with 
any supervision or management of the 
business. 

This judgment note is claimed by the 
plaintiff to have been given to him on the 
day it bears date in pursuance of an 
an agreement between him and the de- 
fendant, M. B. Sprenkle, and Alexander 
Diehl, after a conversation held in the 
latter part of January, or early in Febru- 
ary, 1898, for the plaintiff's interest in 
the firm ; and that the defendant assented 
to the note after that, when the plaintiff 
demanded payment of the same at the 
defendant's re.<ddence at>out the ist of 
April, in West Manchester township— 

Mr. Niles. — If your Honor pleases: 
While you are commenting upon the pa- 
per itself, your Honor will remember 
that the meeting at Sprenkle's house was 
on the 1 2th of April. * 

The Court.— Yes, the 12th of April 

Mr. Niles — The note was given, ac- 
cording to the plaintiff's testimony, on 
the 17 th of February, but was dated the 
29th of January, in order that it might 
come due on the ist of April, or a little 
before it. 

The Court. — I make that correction. 
The note was given on the 17th of Feb- 
ruary, but dated the 29th of January by 
agreement of the parties, as alleged by 
Myers ; and the parties called on Spren- 
kle at his home in West Manchester 
township, we said, about the first of 
April ; but we are corrected by Mr. 
Niles, who says it was the 12th of 
April, 1898. 

This case depends largely on the testi> 
mony of the parties. The plaintiff in 
chief testifies as follows in reference to the 
giving of the note, and in reference to 
what occurred at the defendant's ( M. . 
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^prenkle*s) residence, when he called 
and demanded payment of the note : **In 
the latter part of January, or first part of 
February, 1898, about a month before 
the note was given, Mr. Sprenkle ex- 
pressed a desire to withdraw from the 
^r Ji, and we separated without coming 
to a conclusion ; but in February I says 
'If you people give roe a note for my in- 
terest in the firm, you and Mr^ Diehl can 
take the stock and carry on the business 
as you choose to do ' " That was said 
by ,3prenkle to Myers. Then Myers 
says, " • Why not give me a note for my 
iuterest in the firm, and let me out of the 
^rm, so I can look around for something 
else to do ?' Sprenkle then said ' I am 
agreed to that, provided Mr Diehl is 
agreed to it.' A few minutes later Mr. 
Diehl came i^ and said ** Mr. Sprenkle 
demanded a note for his interest in the 
firm," after Mr. Myers had said that 
they gave him a note for bis interest in 
the firm, and let him out so he can look 
for something else to do. '*Mr Diehl 
said ' I do not see fit to give you a note, 
or let you out of the firm ; but I am 
agreed to give Mr. Myers a note for his 
interest in the firm, provided Mr. Spren- 
kle is agreed to that.' Mr. Sprenkle re- 
plied ' Yes, I am agreed you shall give 
Mr* Myers a note for his interest.' It 
was evening, and I had to leave the pUce 
for supper. Diehl and I were sitting to- 
gether and talking. I said * Then you 
are agreed now, and it is understood that 
Mr. Diehl shall give me a note for my 
interest ? Sprenkle said ' Yes, I am.' " 

Then as to what occurred when he made 
a demand for the payment of the note. He 
said after maturity, April ist, 1898. '*! 
-demanded the money on the note I held 
against Sprenkle. He replied * there are 
some more notes out?* He said * How much 
is the note ? I said the face of the note. 
I showed him the note, and also told him 
how much was paid on it. He replied 
' There is some more notes out ' I said 
' Did 3rott not agree and consent that Mr. 
Diehl should give me this note for my 
interest in the Acme Candy Company ?' 
He replied ' That was the understanding.' 
I said ' My note is overdue, and I want 
the money for it.' He replied ' I will 
not say any more ; you have a witness 
atong.' Dr. E. H. Kline wa» with me ; 
he was present, and heard the conversa- 
tion." . 



Then as to what happened when the 
note was given, and ho9v the amount was 
made up, Mr. Myets. the plaintiff, testi- 
fied as follows : 

" Diehl asked me, and I got my ledger 
of the firm, and I told him then my inter- 
est in the firm was $2,020.25. The led- 
ger showed that then. He figured interest 
on it then from the day I paid the money, 
from April 8, 1896. That makes the 
amount for which the note was given." 

As to the payment of the funds of the 
firm of which Mr. Myers became a mem- 
ber in April, 1896, he testified to the 
payment of debts of the old firm. He 
says '* I had no knowledge of the appro- 
priation of moneys of the new firm to pay 
the debts of the old firm until about six 
months after I became a member. They 
had borrowed $4,500 from Baer before I 
had become a member of the firm. I 
discovered it through Mr. Bowers, who 
was the book keeper. They took the 
money out of the moneys of the new firm, 
amounting to $76 interest on that note. 
In all they paid about $(700 out of the 
assets of this firm to pay the debts of the 
old firm. Our firm was not indebted to 
the firm of J. H. Baer & Sons/' 

un cross examination as to what oc- 
curred when he made the demand upon 
M. B. Sprenkle, he says "I held the 
note from January 29, 1898, tmtil the 
1 2th of April, 1898, when I demanded 
my money in the presence of the witness 
Kline. I didn't tell Sprenkle that day 
what book we had to settle from. I didn't 
tell him that day it waived the exemp- 
tion or stay of execution. I have told 
all that occurred at the time I demanded 
the money. I didn't tell all that was 
said by Sprenkle to me, and by me, about 
the giving of the note. Sprenkle was 
not present when Diehl made the pay- 
ments on the note," — that is, the credits 
on the note. 

Yesterday when Mr. Myers was re- 
called he testified that the note was given, 
or agreed to be given by Sprenkle, for 
his interest in the firm. — the moneys that 
he had paid into it ; — but when asked by 
the counsel on the other side, Mr. Wan- 
ner, why he had not stated these matters 
before in his testimony which was given 
to have the judgment opened, and why 
he had not stated that in chief here in 
court, he said that he had not been asked 
the question, or that he had forgotten ; 
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but he testifieo yesterday that the amount 
of the note was to be the moneys that he 
paid into the firm. 

In addition to the testimony of the 
plaintiff, H. W. Myers, he produces the 
testimony of Dr. H. E. Kline, which 
has been read to you by the counsel here. 
I will not take up the time in reading it 
again, as it was read to you by one of the 
counsel in the case, — I think by Mr. 
Wanner this morning, —in which the wit- 
ness said he was. present, and he testifies 
as to what occurred. He difiers some- 
what from H. W. Myers. He speaks of 
the note being banded over, — Myers did 
not say that die note was handed over ; 
he said he kept it in his hand, but held 
it out and showed it to Sprenkle while 
he was there, and that he had an oppor- 
tunity to read it if he desired. Dr. Kline 
testifies in the latter part of his examina- 
tion that Myers at that time asked Spien- 
kle whether he had not agreed that the 
note should be given for his interest in 
the partnership, and he testifies that 
Sprenkle said thieit that was the under- 
standing. You will remember his testi- 
mony. It goes to a considerable extent 
to substantiate or corroborate Myers in 
what he says occurred at the time the 
note was presented to Sprenkle for pay- 
ment by Myers at his xWdence in West 
Manchester township in April, 1898, after 
the note became due. 

Th^e was a good deal of other testi- 
mony in the case which was admitted for 
the purpose of throwing light upon the 
transactions of the parties, which the jury 
will recollect, but which it is not neces- 
sary for the Court to now refer to, such 
as the conduct of the parties in reference 
to the conducting of the btisiness and the 
disposal of the property, and such testi- 
mony as might show a motive for a change 
in the firm, or for Myers desiring to get 
out of the firm, and get his money out of 
the firm. The jury will remember that 
testimony, and give such weight to it as 
they think it deserves. 

M. B. Sprenkle, the defendant, denies 
ever authorizing the note in Suit to be 
given to Myers by Alexander Diehl, or 
any cote for his, Myers', interest in the 
partnership, or for the money or for the 
property which Myers contributed to the 
firm. He says he did not know of the 
existence of the note tmtil April 1st, 1898, 
or until the time it was presented by the 



plaintiff to him for payment, and the de- 
mand for payment, which it is agreed 
now was the 12th of April, 1898, when 
Myers demanded payment ; and that he 
then said to Mr. Myers he had not agreed 
that the note should be given. 

As to the giving of the note, the de- 
fendant is corrobonited by the testimony 
of Alexander Diehl, who says there was^ 
no agreement by Sprenkle in Diehrs 
presence for the giving of a note by the 
firm for the interest of H. W. Myers in 
the firm, or for the amount contributed 
by Myers to the firm in April, 1896. I 
will read to you the substance of their 
testimony on this subject from my notes. 

Martin B. Sprenkle testifies as follows: 
"I lived at Baer's station while a member 
of the firm. I often visited the place of 
budness;— not very often; not oftener 
than once a month. Never kept any of 
the books of the firm. Mr. Bowers kepi 
the books from 1896.'' Note in suit 
shown witness. "I first saw the note at 
Baer s station, when Myers showed it to 
me, the beginning of April, 1898. He 
introduced a party who was with him aa 
Mr. Kline,—- a Dr. Kline. I didn't know 
before that there was such a note in ex- 
istence. He showed it to me, and held it 
out, and asked if I agreed to that note. 
I said no. He said *I just wanted to find 
out.' That was all the conversation. 
He didn't show me the back of the note,, 
or say what was paid on the note, or 
what wasdue, or what was the face of the 
note. He didn't tell me who had given 
the note to him, or who had signed it. 
I didn't have it in my own hands. Read 
no part of it but the signature. I hadn't 
ever authorized the giving of such a note 
to Myers; didn't at any time agree that 
Diehl should give him a note for his in- 
terest in the firm, or for money he had 
paid into the firm. I didn t know that 
payments were being made on the note.*' 

Then on cross examination he said: 
"The firm was dissolved I suppose the 
ist of April, 1898, when it was sold out 
to Musser. I never sgreed that Diehl or 
me diould give Myers a note for hla 
interest in the firm in 1898, or any agret^ 
ment in 1898 as to the giving of a notei 
6r how the affairs of the firm were to be 
closed up." 

He asked about the appropriation of 
moneys of the firm, of which Myers waa 
a member, or the new firm, to the pcy* 
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ment of the debts of the old firm, and he 
says *'I didn't know anything about it; 
I didn't know that any such arrangement 
had been made. ' ' He says ' 'I afterwards 
paid this note $4,500/' to which atten- 
tion was called, ont of his own money. 
'*! gave a note for it as security of the 
same." 

Alexander Diehl testifies in substance 
as follows in reference to the giving of 
this note: The note was shown to him, 
and he was asked to look at it, and asked 
whether he had signed it, and he said 
that he did, "Somewheres in February, 
1898, in the office of the Acme Candy 
Company. Myers and W. W. Dellinger 
were present. M. B. Sprenkle was not 
there, f.nd had no knowledge of the giv- 
ing of such a note. I had no written or 
verbal authority to sign it. Myers sug- 
gested the amount of his interest, and 
got the figures out of the ledger. Sever- 
al payments were n;iade on it about April 
ist, 1898. The endorsements of pay- 
ments are correct to the best of my 
knowledge. Payments were made out 
of the funds without the knowledge of 
Sprenkle. One item was for cigars; one 
was a check; the first item was two or 
three notes, small notes that the firm 
held, and they were handed over and 
transferred to him Mr. Sprenkle knew 
nothing about the payments on the note. 

''I made up the notice of dssolution; 
Mr. Sprenkle knew nothing about it. 
There was no agreement by Sprenkle 
with Myers that I should give him a 
note for his interest in the firm, or for 
the moneys he had put in the firm when 
he became a member." 

Then on cross examination he says '*I 
gave the note; I gave it for Mr. Myers' 
protection provided Sprenkle would at- 
tempt to collect moneys by execution on 
property of the firm. 

"In the testimony before, when a mot- 
ion was made to open the judgemet, I 
said it would not be paid unless Sprenkle 
should make an effort to wind up the 
firm. I thought ^)renkle could get the 
note at Baer's bank and push it; I knew 
It was liot for the firm's liability. I said 
that he might possibly make the effort. 



For this I gave the note to Myers. The 
note to him was not to be used in any 
other way. The other note was paid. 
Nothing was to be paid on the note. I 
allowed Myers to have the property, and 
he credited it as some goods from the 
firm. I signed the check and gave it to 
him. Part of the money belonged to 
Martin B. Sprenkle; It was firm's money. 
I paid him some money on the note; it 
was at his own request; I signed the 
check at his request. I deliberately 
signed the check, when I knew Myers 
had no right to it. Had exclusively the 
afiairs of the firm in my charge. M. B. 
Sprenkle did not have anything to do 
with the conduct of the firm. I don't 
know that the firm has been dissolved. 

I didn't send out any notices of dis- 
solution of the firm to the best of my 
knowledge. After February 19, 1898, I 
did not instruct Myers to send them out. 
There has not been a complete winding 
up of the affairs of the partnership yet." 

It appears from the testimony that 
some $1700 of the moneys of the firm of 
which H. W. Myers, the plaintiff, be- 
came a member about April ist, 1896, 
were used to pay the indebtedness of the 
old preceding firm ; and Mr. Myers tes- 
tifies that he knew nothing of this for 
some six months after he entered the 
firm. While it is alleged by the plaintiff 
that the accotmts payable to the firm of 
which he was a member were assigned 
by the firm after the giving of the note, 
and admitted in a written admission by 
counsel, to pay a debt to J. H. Baer & 
Sons, tMmkers, or to pay a note given by 
the old firm for $4,500, it appears from 
the evidence that these accounts were 
never used for that purpose ; and Alex- 
ander Diehl, and M. B. Sprenkle, and 
Noah B. Sprenkle all deny, in their tes- 
timony, any agency in such transfer, or 
knowledge of the same. And yet it ap- 
pears in a paper signed by counsel in the 
case that the hook accounts of the new 
firm were assigned to J. H. Bear, but 
that they were not used for that purpose. 
Yes as I said before, not a single mem- 
ber of the firm acknowledges that he had 
any knowledge of the foct of such assign- 
ment. 

As to the agreement of the giving of 
the note claimed by the plaintiff, the tes- 
timony of H. W. Myers is directly con- 
tradicted by M. B. Sprenkle and Alex- 
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ander Diehl. who testified that no such 
agreement as is sworn to by H. W. My- 
ers was ever made by M. B. Sprenkle in 
the presence of Diehl. 

As to what occurred at M. B. Spren- 
kle's house, when the plaintiff presented 
the note to Sprenkle, the testimony of M. 
B. Sprenkle as to what occurred between 
them is directly contradicted by H. W. 
Myers, the plaintiff, and his witness, Dr. 
H. £. Kline. Sprenkle s ys he said no, 
when Myers asked him if he had not 
agreed that Alexander Diehl should give 
him the note for his interest in the firm. 
H. W. Myers and Dr. H. E. Kline swear 
that he said that was the understanding. 

It is the duty of the jury to reconcile 
the testimony of the witnesses where they 
disagree, if they can. If they cannot, 
then they will decide whom they will 
believe. They will consider their tLppcwc- 
ance and manner on the witness stand, 
the manner of their testimony, the proba- 
bilities of their statements and how they 
are corroborated by other witnesses, or 
the proven circumstances in the case. 

The jury will find from the weight of 
the testimony whether M. B. Sprenkle 
assented to the giving of the note by 
Diehl. either before or after the giving of 
the same, or whether it was given by 
Alexander Diehl only for the purpose of 
protecting the plaintiff against an execu- 
tion which M. B. Sprenkle might issue, 
as testified by Alexander Diehl, and 
without Sprenkle's consent. 

If the jury find that M. B. Sprenkle 
assented to the giving of the note, then 
the verdict will be in favor of the plaintiff, 
against the defendant, for the balance 
due on the note, including principal and 
interest, with costs of suit. 

If the jury shall not be satisfied from 
the weight of the evidence that M. B. 
Sprenkle did agree to the execution of 
said note by Alexander Diehl, then the 
verdict of the jury will be for the defend- 
ant. 

You will weigh the evidence carefully, 
— all the evidence, — what I have read to 
you, and such other parts of the same as 
you have before you in addition, and de- 
cide the case impartially according to the 
weight of the evidence. 

The jury found for the plaintiff. Prom 
the judgment entered on this verdict, 
this appeal was taken. 



/oAn. A. Hoober, and A^. M, Warner 
for appellant. 

E, IV. Spangler, and NUes & Nef/ior 
appellee. 

July 12. 1902. RiCB, P. J. — Where a 
judgment note has been signed with the 
firm name which does not disclose the in- 
dividual names of the partners, the plain- 
tiff may file a formal declaration against 
the partnership by its title, naming the 
individual members, and judgment may 
be thus confessed and entered by the 
Prothonotary in this form; Miller v. Glass 
Works, 172 Pa. 70. This was the course 
pursued in the present case. Its regu- 
larity is not called in question by any of 
the assignments of error. The case cited 
is authority also for another proposition, 
which is, that if one partner sign and seal 
a judgment note in the firm name, with 
the assent of the other, the latter is as 
much bound as if he had sealed it him- 
self, and his assent can be proved by 
"any of the usual modes of evidence." 
His admission or acknowledgement, sub- 
sequently, is strong evidence; Picthome 
V. Boyer, 5 W 159. It appears that H. 
W. Myers, the plaintiff, and M- B. 
Sprenkle, the appellant, together with 
N. B. Sprenkle and Alexander Diehl 
were partners doing business as the Acme 
Candy Company. The note in question 
was signed by Diehl thus: 

**Acme Candy Co. (L. S.) 
Alex. Diehl, Treas. (L- S.)" 

The plaintiff testified that a short time 
before the execution and delivery of the 
note, the appellant said to him, * 'If you 
people give me a note for my interest in 
the firm, and let me out, you and Mr. 
Diehl can take the stock, and carry on 
the business if you choose;" to that the 
plaintiff replied, "Why not you people 
give me a note for my interest in the 
firm, and let me out of the firm, so that I 
can look around for something else to 
do;" that the appellant then said, *'I 
am agreed to do that providing Mr. Diehl 
is agreed to it;" that when Diehl came 
in and was informed of what had taken 
place, he said to Sprenkle, ''I don't see 
fit to give you a note, to let you out d* 
the firm, but I am agreed to give Mr. 
Myers a note for his interest in the firm, 
providing Mr. Sprenkle is agreed to 
that;" that the latter replied, "Yes, I 
am agreed that you shall give Mr. Myers 
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a note for his interest;" that as they were 
separating the plaintiff said to Sprenkle, 
"Then you are agreed now, and under- 
stand that Mr. Diehl shall give me a note 
for my interest in the firm," to which 
Sprenkle replied, "Yes, I am;" that a 
few days latter Diehl gave him the note 
in question, and about the same time dis- 
solution notices were sent out to cus- 
tomers and creditors; and that subse- 
quently he received payments, by the 
bands of Diehl, amounting to $667. 39, on 
account of the note, one of which was by 
check signed, "The Acme Candy Co." 
Later in his testimony the plaintiff ex- 
plained that what was meant by his 'in- 
terest in the firm" was what he had paid 
in, and that it was stated in the conver- 
sation above recited that the note should 
be for that amount. If the evidence rested 
here, it might ^ ell be questioned, whether, 
even assuming its entire truth, it was 
sufficient to warrant a jury in finding 
that the appellant assented to the giving 
of a judgment note with waivers. But 
the plaintiff testified further, that after 
the note fell due, he went to the appellant 
and demanded payment of the note, ' 'I 
held against them;" that the appellant 
replied , * * There is some more notes out , * ' 
and then asked how much the note was; 
that he told him what the face of the note 
was, and how much had been paid on it; 
and also that he showed the appellant 
the note. When asked by the court 
whether appellant had the note in his 
hand, the plaintiff answered, "No he 
didn't have it in his hand. I had it 
in my hand, but held it so he could see 
it." The most significant part of his 
testimony is in a small compass and we 
<]uote it in full: "He replied again, 
•There is some more notes out.' Then I 
said 'Did you not agree and consent that 
Mr. Diehl shall give me this note for my 
interest in the Acme Candy Company?' 
He replied that was the understanding 
Says I, 'My note is overdue, and I want 
the money for it. ' Mr. Sprenkle replied, 
*I will not say any more; you have wit- 
ness along.' Then I left." The plain- 
tiff's testimony as to this last conversa- 
tion was corroberated to some extent by 
that of N. £. Kline and was contradicted 
hy that of the appellant. His testimony 
as to the first conversation is in direct 
conflict with that of the appellant and 
Diehl. But it is not within our province 



to pass upon the credibility of the wit- 
nesses and to find the facts, we need not 
further allude to the testimony introduced 
by the appellant. Assuming the truth 
of the plaintiff's testimony the jury were 
warranted in - finding that there was a 
precedent agreement on the part of the 
appellant that a note for the amount he 
had paid into the firm should be given to 
the plaintiff in consideration of his with- 
drawal, and a subsequent admission that 
the very note which was exhibited to him 
was the one he had agreed that Diehl 
might give The question of appellant's 
assent was one of fact. In determining 
it the testimony as to what occurred be- 
fore the giving of the note and as to what 
occurred afterwards is to be read as a con- 
nected whole. Thus viewing it the jury 
were warranted in finding, if they be- 
lieved the plaintiff, that the appellant 
knew the nature of the note, and its 
amount and assented to it in the form in 
which it stood. The court was clearly 
right in submitting the question to the 
jury, and we find no substantial error in 
the manner of its submission. The in- 
structions contained in the general charge 
and the answer to the points relating to 
this question seem to be in substantial 
accord with the rulings in Miller v. Glass 
Works, supra, therefore, the assignments 
of error do not seem to us to require par- 
ticular discussion. We find no error in 
any of the rulings which requires a rever- 
sal. The controlling question in the case 
was one oi fact and it was submitted to 
the jury in an adequate and impartial 
charge. 

All assignments of error are overruled 
and the judgment is affirmed. 



COMMON PLEAS. 

Hoke V. Hoke. 

Equity — Trust — Limitation. 

PlahitifiTt intestate acquired a life interest in 
certain real estate under her husband's wiU. 
She managed the real estate for a while, but 
becoming embarrassed the farming stock and 
implements ^re sold by the Sheriff. Then 
a ^ed was executed by her to A, B and C, un- 
der the terms of which her life JBlaffeM in the 
real estate was conveyed to them in considera- 
tion of the grantor's right to occupy three rooms 
for a home, the right to keep a pip: and cow, 
two "lands*' in the garden, grain, potatoes, 
etc., for her sustenance, and clothing and medi- 
cal attendance. After the execuOoa of the 
deed and taking possession llnst— rtsr, tbe in- 
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ttrett of taid intestate wot aold by the Sheriff, 
and pnrchased by A, B and C, the title being in 
the latter, but all contributing to the payment 
of the purchase money. After the tale, the 
three continued to provide for the widow, but 
subsequently A and B withdrew from the trust, 
and for a period of about eighteen years before 
the intestate's death C, the defendant, failed to 
provide her any of the things mentioned in the 
deed, although receiving all of the proceeds of 
the farm. A bill in equity was brought by the 
plaintiff ssking for an account of the proceeds. 
On demurrer, HbU), that the bill must be dis- 
missed. 

Under the deed executed by the intestate, 
the grantees were to reimburse themselves out 
of the proceeds of the property for what was 
done for the widow. There was no stipulation 
that they, or the defendant, should account for 
anything. 

New contingencies arose when the property 
was bought at the Sheriff's sale, and the fact 
that de^ndant continued the original agree- 
ment for three years does not create a trust re- 
lation with the widow. 

The fact that the widow did not assert such 
right to an account in her life time, although 
for eighteen years the defendant failed to pro- 
vide for her, is a strong inference that no such 
obligation existed after the Sheriff's sale, and 
that she so understood it 

If there was an agreement between the widow 
and the purchasers of the property at the 
Sheriff's sale, whatever it may have been, which 
has been violated by the defendant, there may 
be a remedy at law. 

As there is no matter of trust and no liability 
to account, this Court has no jurisdiction to 
grant relief in equity, and particularly as there 
IS an adequate remedy at law. 

Demtirrer. 

The Court's opinion gives the facts of 
the 



/. X. Sirawbridge and /. 5. Black for 
4emurrer. 

Ziegler & Son and D. K. Trimmer^ 
contra. 

August 4, 1902. Stewart, J.— The 
facts out of which this controversy arises 
are substantially as follows: 

The complainant's intestate was the 
widow of John Hoke, deceased, who died 
in 1872, leaving his last will, in which, 
inier alia, he provided as follows: "I give 
and bequeath to my beloved wife Mary 
Ann, all my estate, real and personal, of 
whatever nature and kind, and wherever 
the same may be situated, to be held and 
enjoyed by her during her natural life, 
or so long as she remains my widow, 
with power to sell the personal property, 
or so much as she shidl deem requisite 
for the payment of my just debte and 



funeral expenses, etc. But should my 
said wife again marry, it is my will, and 
I hereby order and direct that all my 1 eal 
estate, and the residue of my personal 
property, if any, be sold and the proceeds- 
of sale after deducting expenses* etc 
equally divided between my six children, 
viz: Jacob, Matilda, AnnaMary, Amelia, 
John and George, share and share alike. '^ 

The testator died seized of certain real 
estate and personal property, chattds» 
farming implements, etc. His widow 
remained unmarried and died December 
2, 1 901, letters were granted on her 
estate to the complainant. Mary Ana 
Hoke, the widow, resided on the farm, 
devised to her for life, and carried on 
farming operations for some years, which 
were unsuaessful, and, b^xnning em- 
barrassed, her forming stock and imple- 
ments were sold on execution by the 
Sheriff. At this juncture her son, Jacob- 
Hoke, the defendant, Benjamin P. Peiser, 
her son-in-law, and Alexander Staufier, 
another son-in-law, undertook to manage 
the real estate devised to her for life for 
her use, pay any debts outstanding 
against her and provide her a sub- 
stantial livelihood out of the property, 
keep the property in repair, and out of 
the surplus to reimburse themselves for 
whatever money they might have ex- 
pended in her behalf. Such are the alle- 
gations of this bill. She executed and 
delivered to these three parties a deed 
dated May 9, 1879, as follows: 

* 'To all to whom these presents shall 
come, Mary Ann Hoke, of Dover town- 
ship, York County, Penna., widow of 
John Hoke, late of the township, county 
and State aforesaid, deceased, sends- 
greeting : 

Whereas, the said John Hoke, deceas- 
ed, in his last will and testament, pro^ 
bated on the twentieth day of June, A. 
D. 1872, in the Register's Office of the 
county aforesaid, and recorded in said 
office in Will Book Y, page 370, willed 
and provided among other things as fbl* 
lows, to wit: 

Item: I give and beqtieath to my be- 
loved wife Mary Ann, all my estate, real 
and personal, of whatever nature and 
kind, and wherever the same may be 
situated, to be held and enjoyed by her 
during her natural life, or so long as she 
remains my widow, with power to adt 
the personal property, or so much aa die 
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shall deem requisite for the payment of 
my just debts, and funeral expenses, etc. 
Now know ye, that the said Mary Ann 
Hoke, for and in consideration of the 
sum of ten dollars to her in hand paid by 
Jacob Hoke, of Springfield township, 
county and state aforesaid, Benjamin F. 
Peiser, of the same place, and Alexander 
Stauffer, of Dover township, county and 
state aforesaid, at and before the sealing 
and delivery hereof the receipt whereof 
is hereby acknowledged; as well as for 
and in consideration hereinafter mention* 
ed, hath granted, bargained, sold, re- 
leased and confirmed, and by these pres- 
ents doth bargain, grant, sell, release 
and confirm, unto the said Jacob Hoke, 
Benjamin F. Reiser, and Alexander Stauf- 
fer, their beirs and assigns, all her right, 
title, interest and claim in and to the es- 
tate of said John Hoke, deceased, be the 
same real, personal or mixed; together 
with all and singular the buildings, im- 
provements, rights, liberties, privileges, 
hereditaments and appurtenances what- 
soever, thereunto belonging or in any 
wise appertaining, and the reversions 
and remainders, rents, issue and profits 
thereof; and also all property, claim, in- 
terest and demand whatsoever of her, 
the said Mary Ann Hoke in law or 
equity, or otherwise howsoever, of, in, 
to or out of the same. Subject never- 
theless, to the following reservations and 
conditions, to wit: The said Mary Ann 
Hoke reserves the right of a home on the 
£arm on which she now resides in Dover 
township, with the right of occupying 
three rooms in the family mansion on 
said farm for her use exclusively; and 
she reserves the right of keeping one pig, 
and one cow, and feed them out of the 
products of said farm; she also reserves 
for her own exclusive use during her 
life, or so long as she wishes to remain 
on said farm, two 'lands' in the garden. 
She also reserves grain, potatoes and other 
vegetables suffident for her sustenance, 
and enough feed from the product of said 
fium to keep her cow and pig in good 
condition; and this is part of the consid- 
eration for which these presents are 
granted. And a further consideration is 
ihe agreement of said Jacob Hoke, cen- 



jamin F. Feiser and Alexander Stauffer, 
jointly as well as individually and sever* 
ally, to furnish and provide the said Mary 
Ann Hoke with all the necessaries of life 
and sustenance, including food, clothing, 
fad, furniture, medical attendance and 
whatever else may be necessary to her 
comfort. For and in consideration of 
which the said Mary Ann Hoke doth 
grant all and singular the premises here- 
by remised, granted and released or men- 
tioned or intended so to be, with the ap- 
purtenances unto the said Jacob Hoke, 
Benjamin F. Feiser and Alexander Stauf- 
fer, their heirs and assigns, to the only 
proper use and behoof of said Jacob 
Hoke, Benjamin F. Feiser and Alexan- 
der Stauffer, their heirs and assigns for- 
ever; so that neither the said Mary Ann 
Hoke or any other person or persons 
whatsoever, lawfully claiming or to claim 
by, from or under her, shaU or may at 
any time or times hereafter, have, claim, 
challenge or demand any estate, right, 
title or interest of, in, to or out of the 
premises hereby granted or remised or 
mentioned or intended so to be, with ap- 
purtenances or any part or parcel thereof; 
but thereof and therefrom shall and will 
be utterly excluded and forever debarred 
by these presents. 

Witness my hand and seal this 9th 
day of May, A. D. 1879. 

her 
Mary Ann (X) Hokb 

Witness: mark. (Seal.)*' 

D. Beaverson, 
D. K. Trimmer. 

The bill avers that the three grantees 
accepted the deed and obtained the con- 
trol and management of the life estate of 
Mary Ann Hoke in trust for the uses 
and purposes and objects in and by said 
deed and the accompanying oral agree- 
ment and mutual understanding of all the 
parties thereto provided, stipulated, con- 
templated and intended, but no oral 
agreement or mutual understanding out- 
side of the deed is set out in the bill. 

That after taking possession and con- 
trol of said property under said deed, 
judgments were recovered by creditors <it 
said Mary Ann Hoke, and the real estate 
sold on a venditioni exponas to No. 59^ 
October Term, 1880, and was purchaMd 
by Jacob Hoke, Benjamin F. Feiser and 
Alexander Stauffer, and the title thereto 
was taken in the name of Jacob Hoke» 



Digitized by 



Google 



42 



YORK LEGAL RECORD. 



but the other two contributed to the pay- 
ment of the purchase money. 

II is averred that this purchase was 
made by the three "in order that they 
might thus obtain such title to said life 
estate as would enable them to hold the 
same in accordance with the stipulations, 
terms and conditions in said deed men- 
tioned," but there is no averment that 
any agreement to that effect was entered 
into or made with said Mary Ann Hoke. 
The Sheriff's deed for the property was 
made to Jacob Hoke, the defendant. 

It is further alleged that after the pur- 
chase of said property the three continued 
to jointly manage the same, "to carry 
into effect the provisions of said deed ac- 
cording to the true spir t and intent 
thereof providing a comfortable liveli- 
hood for said widow and supplying her 
with the necessary clothing and other 
necessaries of life until the month of 
March, 1883,; when Feiser withdrew from 
the manage- ment of said alleged trust 
and that about March, 1884, Stauffer also 
withdrew therefrom. 

The bill further alleges that the de- 
fendant, since March, 1884, or there- 
abouts, refused to provide a home and 
livelihood for said Mary Ann Hoke and 
to furnish her with clothing and other 
necessaries, as had theretofore been done 
while the three jointly managed said life 
estate, nor perform any of the conditions 
imposed by the said deed excepting that 
during the last four weeks of her life the 
said Mary Ann Hoke stayed at the home 
of Jacob Hoke, the defendant. 

It is further alleged that during a 
period of about eighteen years, from 
March, 1884, to December, 1901, the de- 
fendant received the entire product and 
income of the farm and appropriated and 
converted the same to his own use, and in 
addition has "also neglected and refused 
to carry out the reservations and condi- 
tions in accordance with the oral agree- 
ment and mutual understanding of the 
parties thereto." 
• The prayer is for an accounting of the 
entire product and income of the prop- 
erty. 

The demurrer raises the questions of 
want of jurisdiction, no ground alleged 
for equitable relief and a full and ade- 
quate remedy at law, and no liability to 
account. 

The undertaking on the part of the 



purchasers was to pay and discharge the 
indebtedness of Mary Ann Hoke, and to 
provide a home and necessaries for her, 
as specified in the reservation in the 
deed. As against this the grantees were 
entitled to rdmburse then^ves out of 
the proceeds of the property* There was 
no stipulation that they should account, 
nor that the defendant should account for 
moneys received by them or him. This 
understanding was upon the basis that 
they retain the property in accordance 
with the deed. But new contingencies 
arose, evidently not foreseen when the 
deed was made. The property was sold 
under the hammer by the Sheriff and 
purchased by the three grantees in the 
deed, but the title was taken in the name 
of the defendant in the suit. 

The bill does not allege that there was 
any agreement or undertaking on the 
part of the three granted, with Mary 
Ann Hoke, that they would, or that the 
detendant would hold the property on the 
same terms as stipulated ia the deed. It 
is averred, however, that the property 
was managed for a period of about three 
and one- half years after the Sheriff's sale, 
in the manner contemplated by the origi- 
nal agreement and the conditions of the 
deed. But so far as this appears to have 
been done it was rather the voluntary act 
of the defendant and his brothers-in-law, 
than as the result of any contractual or 
trust relations with the widow. 

I see nothing in the bill sufficient to 
establish a relation of trust, either in the 
original arrangement or after the Sheriff's 
sale of the property. Upon what ground 
then is the defendant to be required to 
account for the proceeds of the property? 
The widow did not assert such right in 
her lifetime, although it is alleged that 
the defendant fiedled to provide for her as 
contemplated by the dc«d for a period of 
over eighteen years before her death. It 
may well be inferred that no such obliga- 
tion existed after the Sheriff's sale, and 
that she so understood it. 

But aside from this assuming that the 
undertaking made by the deed was in 
force after the Sheriff *B sale, what is 
there in it that requires an accounting? 

According to the deed the widow was 
not to have the proceeds of all the i^rop* 
erty but only certain specified rights and 
articles. Outside of these she had no 
claim on the property or its proceeds* 
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According to the bill the purchasers were 
to reimburse themselves for the outlay. 
Besides, the conditions and reservations 
and stipulations in the deed are the best 
evidence of what the rights and under- 
takings of the parties were and are, and 
I .find there nothing to show ady lia- 
1>ility to account generally for the pro- 
duct and income of the property. If the 
defendant was not answerable to the 
widow for such product and inpome, he 
is not liable to account to her legal repre- 
sentatives. 

It there was an agreement between the 
widow and the purdiasers of the property 
at the Sheriff's sale, made before or after 
it was sold and with reference thereto, — 
a fact not shown by the plaintiff's bill, — 
whatever it may have been, and which 
has been violated by the defendant, either 
alone or in connection with the others, 
thtre may be a remedy at law, but the 
defendant should not be deprived after 
this long delay as in this proceeding of 
the benefit of the statute of limitations. 

As there is no matter of trust and no 
liability to account, this Court has no 
jurisdiction to grant relief in equity, and 
particularly as there is an adequate 
remedy at law. 

The demurrer must therefore be sus- 
tained. 

Judgment Is entered on the demurrer 
in favor of the defendant, and the bill is 
dismissed at the cost of the plaintiff. 



SUPERIOR COURT. 



York County'8 Appeal. 
Counfy — Obstruction of street — Consequen- 
tial damages. 

Plaintiffs brought an action of trespass against 
the defendant for damages sustained bj the 
erection of an overhead bridge, which bridge 
•obstmcted the light and air, while the approach 
to the bridge narrowed the street to sncn an ex- 
tent as to injure ingress and egress from the 
street to their prem is e s , thus reducing the 
market value of tneir property. Hbld, ( affirm- 
ing the Court below) that an action of trespass 
will lie. 

The county having successfully objected to 
the proceedings brought by the plaintiffii under 
the Act of May i6, 1S91, P. L. 75, and thereby 
compiled the latter to tiriag their case directly 
befofe a court and jury, there is no rule of law 
or principle of jusdcc which requires that they 
should now be put out of court after a fair trial 
on the merits, because the defendant now sees 
4t toteke a contr a ry position. 



Defendant asked the Court to charge the 
jury that there could be no recovery of damages 
because of the obstruction, if the plaintiffii still 
have access to their business. Hbi^d, not to be 
error to refuse so to charge. 

Defendant asked the Court to charge the 
jury that their inconvenience in their use of 
said street was common to that of all other 
citizens using the same, and therefore there 
could be no recovery. Hbi^d, not to be error 
to refuse to so charge. 

The true measure of damages was the diffier- 
ence in the market value of Uie premises im- 
mediately before and imm^iately after the 
erection of the bridge as affected by its erec^ 
tion only. 

Permitting the jury to be taken to view the 
locus in quoy where it is not a matter of right 
under the Act of May si, 1895, P. L. 89, is an 
appeal to the sound discretion of the court, and 
is not error unless improperly exercised. ^ . 

Appeal from the judgment of the Court 
of Common Pleas of York County. 

For the opinion of the Court below, 
Bittenger, P. J. , refusing a new trial, see 
Lafean v. County of York, 15 York Lb- 
gal Record 121. 

Prom the judgment entered on the 
verdict in favor of the plaintiffs this ap* 
peal was taken. 

H. C. Brenneman, W, A, MiUer^xA 
N. M. Wanner for appellants. 

R, C. Bair and Jas. G, Glessner for 
appellees. 

March 8, 1902. RicR, P. J. — In Au- 
gust, 1892, the plaintiffi and others peti- 
tioned the Court of Quarter Sessions for 
the appointment of viewers to report upon 
the location of a bridge across the Codo- 
rus Creek at College Avenue In the City 
of York. Viewers were appointed, who 
reported in favor of the bridge. In the 
same year the matter was laid before the 
grand jury who reported that the propos- 
ed bridge should be built by the county: 
Their report was approved by the courts 
On June 11, 1896, the county commis- 
sioners filed in court their recommenda- 
tion that the bridge be entered on the 
record as a county bridge, and in Sep- 
tember of that year they contracted for 
th erection of the abutments and super- 
structure. This contract contemplated 
the erection of the bridge at the street 
grade, but in the same month the county 
commissioners decided to change the plan 
from a grade bridge to a bridge spanning 
not only the creek but the tracks of the 
Northern Central Railway. This was 
opposed by the plaintiffii withotit avail, 
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and the county commissioners entered 
into a new contract, pursuant to which 
the bridge was built and completed ^i 
1897 according to the new plan. 

The plaintiffs' fiactory fronts on College 
Avenue, and lies between the creek and 
the tracks of the Northern Central Rail- 
way. The elevated structure in the 
street, made necessary by the change of 
plan, is about twenty-five feet high and 
occupies the whole width of the street in 
front of the plaintiffs' building excepting 
about fifteen feet. The open space is on 
the plaintifis' side of the street. The 
structure is supported by a stone pier 
near the creek, and by iron pillars or 
stone at intervals eastward from the pier. 
Some of these supports are in front of the 
plaintiffs' property^ and one pillar or pier 
is about twenty feet from their front door. 
The plaintiffs claim that this structure 
interferes with ingress to and egress from 
their premises, and also with their light 
and air, and in July, 1899, upon their 
petition, viewers were appointed under 
the Act of May 16, 1891,'P. L. 75, to 
assess their damages. In September fol- 
lowing the county commissioners obtain 
ed a rule to show cause why the appoint- 
ment of the viewers should not be set 
aside and the proceedings dismissed, al- 
leging as the sole reason that a county is 
not a municipal corporation within the 
meaning of the Act of 1 891, and there- 
fore the act does not provide a remedy 
for the assessment and recovery of dam- 
age caused by the erection of county 
bridges* Upon argument they convinced 
the court of the correctness of their posi- 
tion, and accordingly the rule was made 
absolute* Thereupon the plaintifis 
brought an action of trespass, the defend- 
ant pleaded the general issue, and after 
ia trial which resulted in a verdict and 
judgment for the plaintiffs the defendant 
took this appeal. 

It is urged that an action of trespass 
will not lie in such a cause because, in 
the first place, the local Act of February 
17, i860, P. L. 61, ''relating to roads 
and bridges in York County," and the 
general Act of June 13, 1874, P. L. 283, 
entitled "An act for the further regula- 
tion of appeals from assessment of dam- 
ages to owners of property taken for pub- 
lic use," provide an adequate and ezclu- 
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sive remedy. The 3rd section of the Act 
of i860 provides, that if viewers "shall 
decide in favor of locating a public road 
or bridge, as the case may be. It is here- 
by made their duty to obtain from the 
persons through whose lands the road 
may pass releases for any damrges that 
may arise to them in opening the same, 
taking into view the advantages as well 
as the disadvantages arising from said 
location." It is thus seen that the Act 
of i860 provides only for the assessment 
of damages accruing to persons "through 
whose knd the road may pass." The 
right of a pen on, whose land is not taken, 
to recover damages for consequental in- 
juries caused by the erection oi a county^ 
bridge is not recognized in the act, as it 
was not in the constitution in force at the 
date of its enactment. Prior to the adop- 
tion cf the constitution of 1874, ^ person 
injured in the manner complained of by 
the plainti£b was without remedy. But 
section 8, article 16 of that instrument 
gave the right to recover damages for 
such an injury, and until the legislature 
provided a remedy for the enforcement of 
the right, a person thus injured was en- 
titled to maintain a common- law action, 
which, prior to the procedure Act of 
1887, would have been an action on the 
case and since that act was an action of 
trespass. This was decided in Chester 
County V. Brower, 117 Pa. 647, a case 
which, so far as the nature of the injury 
is concerned is parallel with the present 
case in every essential particular. See 
also Delaware County's Appeal, 119 Pa. 
149; Miller v. Lehigh County, 181 Pa. 
622, and Freeland v. Penna. R. R* Co., 
197 Pa. 529, 541. 

It is urged, in the second place, that if 
the plaintiffs' damages were not assessa- 
ble tmder the York County Act oi i860, 
they should have been ascertained by 
viewers appointed under the Act of May 
16, 1 891, P. L. 75. But that act givea 
the party injured an appeal flrom the re* 
port of viewers and a trial by jury a mat- 
ter of right. If a report of viewers bad 
been made and the plainti& had appeal- 
ed, the issue would have been the samf 
and it would have been tried in the aaaie 
court and in the same manner as was thl^ 
action. When the plainti& attempted 
to perstie the mode prescribed by the Act 
of 1891, the cotmty sucoessfully objected 
that it was not proper, and thereby corn- 
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pelled the plaintiffs to briog their case 
directly before the court and jury with- 
out a preliminary report of viewers. The 
present objection goes not to the juris 
diction of the court to try the issue but 
to the mode by which it was brought be 
fore the court, and for that the defendant 
is responsible. No harm has resulted t.o 
the county from the plaintiffs' acquies- 
cence in the ruling made at its instance, 
and no rule of law or principle of justice 
required that they should be put out of 
court after a fair trial on the merits, be- 
cause the county now sees fit to to take 
a contrary position. The case of Ogden 
V. Philadelphia, 143 Pa 430; Wilson v. 
Scranton, 141 Pa. 621, while not deci 
sive of the question presented here, are 
pertinent to the question of jurisdiction. 
Taking this view of the case, it is un- 
necessary to adopt the conclusion of the 
court below as to the applicability of the 
Act of 1 89 1, or to discuss that question. 
The sixth, eighth, ninth and tenth as- 
signments are overruled. 

The argument in support of the fourth 
and fifth assignments of error is based on 
the erroneous assumption that the incon- 
venience resulting to the plaintiffs from 
the erection of the elevated structure are 
only such as are common to all citizens 
using the street. The evidence intro- 
duced by them tended to show that the 
access to their premises is impaired and 
the light interfered with. This peculiar 
injury differs not merely in degree but in 
kind from that sustained by them in com- 
mon with the general public. It is pre- 
cisely the same kind of injury as that for 
which recovery was had in Chester 
County V. Brower, supra. As affecting 
the ri^t of recovery no distinction can 
be drawn between a partial and a total 
deprivation of access; "the fanpalrment 
of the right is a legal injury differing in 
degree only from its total destruction;" 
In re Mekm Street, 162 Pa. 367. It is 
unnecessary to dte other cases to show 
that the defendant's second and third 
points were properly reftised. These as. 
signments are overruled. 

The approach to a bridge is part of the 
highway; hence it was not improper to 
speak of this structure as occasioning an 



''elevation of the grade or highway over 
College Avenue." In properly estimat- 
ing the damage to the plaintiffs' property, 
we do not see how the jury could avoid 
taking this into consideration, esoecially 
in view of that part of the plaintiffs* claim 
which was based on the fact that the 
structure, by reason of its height, par- 
tially exelud^s the light from their pre- 
mises. Therefore, the first assignment 
is overruled. 

The plaintiffs sixth point (third assign- 
ment) while accurate as a general propo- 
sition, would have been inadequate if its 
affirmance had not been accompanied by 
more specific instructions as to the meas- 
ure of damages. But this criticism can- 
not justly be made when the point is read 
in connection with the answer to the de- 
fendant's first and fourth points, the 
plaintiffs' fourth point and the instruc- 
tions contained in the general charge. 
The jury could not have failed to under- 
stand that the true measure of damages 
was the difference in the market value of 
the premises immediately before and im- 
mediately after the erection of the bridge 
as affected by its erection only. Not- 
withstanding the very severe criticism of 
the verdict by the appellant's counsel, 
we are convinced that if the jury did not 
apply that rule, it was not because the 
instructions of the court upon the subject 
were inadequate or misleading. Nor is 
the verdict so clearly against the weight 
of the evidence as to warrant us in con- 
cluding that the jury perversely disre- 
garded the instructions of the court. The 
second and third assignments are over- 
ruled. 

As the plaintiff's statement is not 
printed in the appellant's paper-book, as 
required by our by rules, we do not feel 
called upon to discuss the seventh assign- 
ment. It is dismissed. 

The only other assignment which re- 
quired particular notice is the eleventh, 
in which complaint is made that the court 
permitted the jury to be taken to view 
the locus in quo. Conceding that the 
Act of May 21, 1895, P. L. 89, does not 
apply, and that the plaintiffs could not 
have demanded this as a matter of right, 
yet it must also be conceded that a view 
would aid the jury in understanding the 
testimony, and could not be prejudicial 
to either party. The application was an 
appeal to the sound discretion of the trial 
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court fttid There is nothing whatever in 
the record which would warrant ns In 
staying that the discretion was Improperly 
exercised. See lo P. & L- Dig. of Dec., 
lyiiQand 17121; also Prazee v. Manu- 
facturers Light & Heat Co., decided by 
us in May last. 
The judgment is affirmed. 

COMMON PLEAS. 



York County National Bank v. Ziegler et ai. 

County Commissioners — Loans — Manda- 
mus - 

The County Commissioners being confronted 
with demands which they were unable to meet 
from the treasury, the taxes not having beeta 
received, borrowed from the plaintiff $25,000, 
givng therefore an obligation signed by them- 
selves as Commissioners, bearing the County 
Seal, and endorsed by the County Treasurer. 
When the obligation matured they refused to 
pay it. Plaintiff obtained a writ of alternative 
mandamus commanding the Commissioners to 
draw their warrant or show cause. The answer 
of the Commissioners denied the validity of 
the bank's claim, avering that the debt was in- 
curred in violation of the Constitution and con- 
trary to the Act of April 20, 1874. To this an- 
swer the plaintiff demurred. Hbi«d, that the 
demurrer must be overruled. 

The prerequisites to granting a mandamus 
are that tbe party applying for it shows (i) a 
legal right to have the act done that is sought 
by the writ, and ( 2 ) that it has no other plain, 
speedy and adequate remedy, and both are 
alike essential. 

The writ of mandamus is a prerogative writ, 
available only where without it there would be 
a failure of justice. The burden is on the peti- 
tioner to show that there is no other remedy. 

If it be simply a debt that is sought to be en- 
forced, a common law action manifestly would 
brine compensatory results with no greater de- 
lay than every suitor experiences in the ordi- 
nary efforts to this end. 

The fact that the petition does not ask for 
payment but only for the drawing of a warrant 
will not avail the ])etitioner. For all practical 
purposes the drawing of the warrant and pay- 
ment must be considered the same. 

The refusal of the Commissioners to pay is 
an exercise of the discretion which the law 
gives them. Whether wisely or unwisely ex- 
ercised is not for the Court to say. 

Demurrer. 

The Court's opinion gives the facts. 
Geo, S. Schmidt and H, C Niles for 
demurrer. 

y. S. Black, contra. 

August 1 8th, 1902. Strwart, J., of 
Franklin County, specially presiding. — 
The Commissioners of York County be- 



iog confronted with demands, which, at 
the time, they were unable to meet from 
the county treasury, the taxes for the 
current 3 ear not having been paid in, 
borrowed from the York county National 
Bank, 24th February, 1902, the sum of 
$25,000. They gave therefor an obliga- 
tion of the county, signed by themselves 
as commissioners bearing the county seal, 
payable i6th July following, to the order 
of W. O. Thompson, Treasurer of the 
County, and by him endorsed. Upon 
maturity of the obligation payment was 
demanded and refused. Thereupon, 
2ist July, 1902, the bank petitioned 
for and obtained a writ of alterna- 
tive mandamus, commanding the com- 
missioners to draw, sign and deliver 
to the bank a warrant on the county 
treasurer for the full amount of its 
claim or make return of their reasons 
for not doing so. In their return to the 
writ, the respondents admit the facts 
above stated; and while they make speci- 
fic denial of the averment in the petition, 
(hat there is now in the hands of the 
county treasurer sufficient money to meet 
plaintiff's demands, the statements Im- 
mediately following the denials show the 
averment to be true, if we have regard to 
this particular claim and this one only. 
By way ot legal defense the answer de- 
nies the validity of the obligation held 
by the bank, on the ground that the debt 
it represents was incurred in violation of 
Section 10, Article 9 of the constitution 
since no annual tax has been provided 
by the commissioners suffident for its 
payment, and further, because of failure 
of the commissioners to comply with the 
requirements of the Act of 20th April, 
1874, Section 2, which prescribes how an 
increase of municipal debt within the two 
per cent, limit may be incurred. To this 
answer the plaintiff demurred. 

A fuller recital of the facts and of cir- 
cumstances attending the creation of 
the debt and the execution of the note, 
is unmcessary, since our concltision is 
not in any way dependent on anything 
omitted. We have not Concerned ourself 
to acquire with respect to those matters 
set out in the return, which go to the 
validity of the note, or the legal obftga- 
tlon of the county to repay the money 
borrowed; and we express no opinion in 
regard to the questions so raised. We 
rest our determination of the case ex- 
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^dusively on the inapplicability of the 
remedy here resorted to. 

If mandamus proceedings are more 
frequent no9v than formerly, it is not be- 
cause the writ has lost any of its original 
characteristics, at least this is so in Penn- 
sylvania. Here it still remains an ex- 
traordinary remedy, a prerogative writ, 
available only where without it there 
would be a failure of justice. It was 
never intended, and with us has never 
been applied, as a substitute for the com- 
mon law remedies, where through the 
latter, full and adequate redress can be 
secured. The prerequisites to the grant- 
ing the writ are that the party applying 
for it shows ( i ) a legal right to have the 
act done that is sought by the writ, and 
(2) that it has no other plain, speedy 
apd adequate remedy, and both are alike 
essential. The unwillingness of our 
highest courts to enlarge this remedy by 
dispensing with or relaxing either of 
these requisites, is explicitly declared in 
the opinion of Mr, Justice Trunkey, in 
Birmingham Fire Insurance Company v. 
Commonwealth, 92 Pa. 77. '*A man- 
damus," says the Justice in that case, 
* 'though a prerogative writ, and demand- 
able of right in a proper case will be 
granted only in extraordinary cases where 
there would be otherwise a failure of 
justice. We have used the mandamus 
only as a process in the last resort; never 
where there was a specific remedy." It 
Is unnecessary to cite further authority 
In support of what we have said. 

If the petitioner's clear light to have 
done what is sought by the writ be con- 
ceded, the burden still remains to show 
that there is no other remedy. Whether 
there is such other remedy depends on 
the subject matter of the controversy. It 
it be simply a debt that is sought to be 
enforced, a common law action manifestly 
would bring compensator; results with 
no greater delay than the Lank and every 
other suitor experiences in the ordinary 
efforts to this end. Resort may some- 
times be had to a mandamus to avoid 
even these delays, but the cases in which 
i% is allowed are exceptional, only where 
otherwise there would be a failure of 
Justice. If payment be the object here, 
the slower process of action at law could 
not In any degree jeopardize full justice 
In the end. On the face of this transac- 
tion we see nothing in plaintiff '^s claim to 



distinguish it from a case, of ordinary 
debt, which, if established and enforced 
judiciously must reach that point through 
a commbn law action, and in no other 
way. 

With much ingentiity it is argued that 
the specific thing demanded here is 
not payment, but that the commissioners 
be required to execute and deliver to 
plaintiff a warrant on the county treas- 
urer in accordance with'their agreement. 
Such is the prayer in the petition; but 
we are not allowed in this particular case 
to distinguish between the commissioners' 
warrant and payment. While not equiva- 
lents, they are so nearly alike in re- 
sults that they must, for practical pur- 
poses, be regarded the same. We are 
asked to require a warrant for a particu- 
lar sum, covering the whole of plaintiff's 
claim. This would in effect be payment, 
and however differently expressed in the 
petition, payment is what plaintiff seeks. 
The case would not be different were the 
prayer for payment direct. Even though 
the distinction should hold, the remedy 
by mandamus would still be inapplicable, 
for the reason that it would be an un- 
warranted interference with the discre- 
tion of the commissioners. Where the 
drawing of the warrant is purely minis- 
terial it may be compelled by mandamus; 
as where it is enjoined by statute as a 
prescribed duty, and the method of it is 
defined; but it is more than ministerial, 
and beyond the power of the court to re- 
quire when back of it must be the con- 
sulting and approving mind of the party 
whose act it is. Were we prepared to 
rule adversely upon the legal defense set 
up in the answer, this of itself would not 
make the drawing of a warrant a minis- 
terial act. There still would, or at least 
might be, questions of policy or expedi- 
ency, having regard to the exigencies of 
the treasury, and the public interests, 
into which we could not inquire, but 
which might very properly determine the 
action of the commissioners with respect 
to the immediate payment of the plain- 
tiff's claim. 

The refusal of the commissioners in 
this instance to pay is in the exercise of 
a discretion which the law gives them. 
Whether they are acting wisely or un- 
wisely is not for us to si^y; it is enough 
to know that if plaintiff, has a valid claim 
against the county no mistaken action in 
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this r^ard by the commissiQtiers can im- 
pose any hardship, inconvenience or de- 
lay in the effort to enforce it other than 
that which every snitor mnst submit to 
who resorts to the law for the recovery 
of a debt due him. 

For the reasons stated, peremptory writ 
of mandamus refused, and judgment upon 
the demurrer for respondents. 



C. P. of Delaware Co. 

Glenolden Building Association v. Richards. 
Building Association — Payment of money 

to Solicitor, 



A borrowiiig stockholder of a building 
dtation made applicatioii for an increased loan 
which was granted. The stockholder executed 
the mortgage and endorsed an order for the full 
amount of the mort^^ and left it with the 
solicitor of the association to pay off the incum- 
brances including the prior mortgage held by 
the association. The solicitor abmxmded with- 
out paying the amount to the association. 
Heu>, that whether the solicitor was agent for 
the association or the borrower was a question 
for the jury. 

Rule for a new trial. 
The facts are stated in the opinion of 
the Court. 

E. H. Hall for rule. 

W, R. Fronefield, contra, 

April 17th, 1901. Johnson, P. J. — 
The defendant was owner of certain lands 
against which there were three liens 
amounting to $1,90000* one of which 
was a mortgage of {1,500.00, the mort- 
gage in suit. 

He wanted his incumbrance all in one 
lien and made an application to the build- 
ing association, the plidntiff, to borrow 
$1 ,900. The loan was awarded him, and 
was to be a first lien. 

The building association drew an order 
for the amotmt of the loan to the order of 
the defendant, and placed it in the hands 
of the solicitor. The solicitor drew the 
mortgage and sent for the defendant. He 
signed it and endorsed the order and left 
it in the hands of the solicitor, for the 
purpose so he (ays, of clearing off the 
other encumbrances. The solicitor paid 
^00 00 of the liens against the property, 
but did not pay the $1,500.00 mortgage 
and afterwards disappeared. 

On the trial the great question was, 
"In what capacity did the solicitor re- 
ceive the check?" That question was 
fitirly left to the jury. We said to the 
jury: **The Court instructs you that if 
you shall find from all the evidence in 



the cause that this building association^ 
through its president or board of direc- 
tors, did arrange fiur the carrying out of 
this loan and did send him to the solicitor 
and told him that he would see that the 
former prior liens were satisfied and tbis^ 
mortgage should be a first lien, and that 
he handed him that order, whether he 
picked it up or slipped it over on the 
table, in pursuance of that arrangement, 
then this building association is not en- 
titled to recover, t)ecause they held this 
money, and being in possession of their 
solicitor, who was the association for the 
purpose of canning out this transaction, 
it is still in their possession.'' 

' But if you shall find from the evidence 
in the cause that the order was endorsed 
by the defendant, and that the transaction 
was closed, that the solicitor handed it 
over to him, and he handed it back to the 
solicitor as his own agent, for any pur- 
pose, then the building association is en- 
titled to recover." 

They found for the defendant. 

The claim for the defendant was very 
meritorious, and the verdict, in the judg- 
ment of the Court, was right. 

Rule discharged. 

Abstracts of Recent Decisions. 

(^Cases not otherwise designated are Su-- 
preme Court cases, ^ 

Corporations — Service of summons — 
Proper county. — A brought suit against 
a manufacturing corporation of Pennsyl- 
vania having its office in VenaiH|o county 
and having no office or place 01 business 
in Allegheny county. The action was 
assumpsit for steel to be delivered f o. b. 
at Pittsburg. The summons was served 
on the vice-president of defendant cor- 
poration while he was stopping over 
night in Pittsburg. Hbld, that the 
service of the summons should be set 
aside. The Act of March 22, 1817, pro- 
viding for the bringing of suits against 
a corporation in any county where it 
transacts business, do not authorize ^he 
service of the summons in this case. The 
Act of July 9, 1901, P. L. 614, relates 
to service of process in suits properly 
brought and has no bearing upon the 
proper place to bring suits. — Park Bros. 
& Co. V. Oil City Boiler Works, (Alle- 
gheny C P.) 8 Northampton County 
Reporter 243. 
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president; S. A. Wastler, secretary, and 
John F. Rofarbangh. 

The minutes of the meeting show the 
following: 'January loth, 1902. The 
directors of the Buena Vista Ice Company 
met at their regular place of meeting in 
Hanover, Pa., on the above date, and 
was called to order by the president. W. 
W. Paterson and H. N. Gitt were absent. 
Minutes of last meeting were read and 
approved. The president, A. Hostetter, 
then stated the call of the meeting and 
the present needs of the company. Upon 
motion of T. A Wastler, seconded by 
John Rohrbaugh, the following was 
adopted: That the treasurer of the com- 
pany be ordered to sell twenty shares of 
stock, or less, at face value, to meet the 
pay-roll and other pressing demands of 
the company. Upon motion the board 
then adjourned to meet at the call of the 
president '' 

The indebtedness of the company at that 
time amounted to $4,078.27. A pay roll 
was due on that day. This amounted to 
$170 43. There were drafts then lying 
in bank at Hanover, protested, for a por- 
tion of the indebtedness represented by 
the $4,078.27; but the only indebtedness 
of very great urgency was the amount of 
the pay roll due on the loth. 

In pursuance of this resolution late on 
the afternoon of the same day, Rohr- 
baugh, Hostetter and Gitt. got together 
at the office or Mr. Giit, between 5 and 
6 o'clock, and it was there agreed be- 
tween the three that Rohrbaugh should 
take five shares of stcck, Hostetter three, 
and Gitt three. Gitt paid for his three 
shares the same evening The stock 
trken by Rohrbaugh and Hostetter was 
also paid for, but the evidence does not 
show when. 

The testimony of Mr. Gitt in reference 
to this transaction is important. He 
said *'I had sugested to Mr. Hostetter 
about a day or two before" (the meet- 
ing.) "He said 'We are tip against it; 
this pay-roll is due; I don't know just 
exactly how to do, and will you go on a 
note?' I says *No.' 'Can I give you 
bonds as collateral, and you furnish the 
money?' And I said 'No. ' And I think 
the next day Aaron came there to me, 
and I said 'Why don't you issue some 
more common stock?' It must have 
beeen Thursday, or possibly Wednesday; 
it -may have been two days prior to the 



meeting. I said 'Why don't you issue 
some common stock?' 'Well,' he says, 
*I don't know who to sell it to.' I said 
'You ought to know who to sell it to.' 
I said 'You have three people to sell it 
to, and that would be ourselves.' When 
he says, 'I don't know whether it would 
be legal or not. And I said, 'If you 
come, I will take my portion of it.' And 
the Friday meeting was held on January 
the loth. I was not present; I was out 
of town. And I got home about four 
o'clock. As near as I can remember. 
Mr. Rohrbaugh and Mr. Hostetter came 
to my office about five o'clock — between 
five and six, I think, — and stated to me 
that the board had concluded to issue 
twenty shares of stock." 

At the time that Gitt suggested the is- 
suing of the common stock, he and Hos- 
tetter knew that Paterson had communi- 
cated with Rohrbaugh in reference to 
taking up and paying for the twenty- five 
shares of stock to which he was entitled 
under his option. 

The common stock of the company on 
the I oth of January, 1902, had no market 
value, and had practically no value, ex- 
cepting its right to vote. 

The plaintifif, Paterson, by the ptu:- 
chase under his option to take twenty- 
five shares of this capital stock owned by 
Rohrbaugh, had acquired a controlling 
interest in the capital stock of the comp- 
any; and, as stated, this fact was known 
to Gitt, Rohrbaugh and Hostetter at the 
time they agreed to take the eleven shares 
of the new stock in pursuance of the reso- 
lution of the board of directors. 

The avowed object of selling this ad- 
ditional capital stock was to meet the 
present financial demands of the company, 
and this was the only object, according 
to the testimony of all the defendants. 
Yet the fact is that both Rohrbaugh and 
Gitt had each agreed to take from the 
company $1,000 of the second mortgage 
bonds, and pay the same as stated in the 
minutes of the directors' meeting on De- 
cember 20th, 1901, and neither hiad taken 
them. These were bonds convertible 
into cash, in &ct had been sold to these 
two parties, and vere certainly of more 
value than the common stock, except for 
voting purposes. Besides the three took 
only eleven shares of stock out of the 
twenty shares authorized to be sold. This 
was just sufficient to give them a majority 
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of one share over Paterson and his nomi- 
nee, and to control the company. 

I find that the sale and purchase of this 
stock by Hostetter, Rohrbaugh and Gitt, 
was not in good faith, nor for the avowed 
purpose stated by them; but for the pur- 
pose of obtaining control of the company 
to the prejudice of the rights of the plain- 
tiflFs 

I find further that the share of stock 
which formerly stood in the name of Horn 
was in point of fact the property oC Pater- 
son, and that the transfer of the same 
from Horn to Hostetter was procured 
without consideration, and in prejudice 
of the rights of Paterson. 

I find further that under the statute- of 
West Virginia, under which the compg^iy 
is incorporated, a director of the corpora- 
tion must be a stockholder. 

The thirty-seventh section of the cor- 
poration laws of West Virginia provides: 
"If any person, for valuable considera- 
tion, sell, pledge or otherwise dispose of 
any shares belonging to him to another, 
and deliver to him the certificate for such 
shares, with the power of attorney au- 
thorizing the transfer of the same on the 
books of the corporation, the title of the 
former shall vest in the latter so far as 
may be necessary to effect the sale, pledge 
or other disposal, of the said shares, not 
only as between the parties themselves, 
but also as against the creditors of, and 
subsequent purchaser from, the former, 
but subject nevertheless to the provisions 
contained in the nineteenth section of this 
chapter." 

The nineteenth section above re erred 
to is as follows: ''The person in whose 
name shares of stock stand on the 
books of the corporation shall be deemed 
the owner thereof, so far as the corpora- 
tion is concerned ** 

The plaintiffs in their bill, and^ Pater- 
son in his testimony, offered to subscribe 
for and take their equal proportion of the 
issue of twenty shares of stock, and to 
pay for the same if an opportunity wer^ 
given them to do so. 

I further find that under this 19th sec- 
tion, although Rohrbaugh had sold and 
delivered his certificate for twenty five 
shares of stock to Paterson, the same had 
not been transferred on the books of the 
company, and that therefore until such 
transfer had been made he was the owner 
thereof as far as the corporation was con- 



cerned, and for the purpose of voting and 
acting as a director of the corporation. 

[The Court then answers a number of 
requests for findings of facts, finding sub- 
stantially as above set forth.] 

Answers to Points. 

The plaintiff 's points and the Court's 
answers thereto are as follows: 

1 . That the Board of Directors of the 
Buena Vista Ice Company under the laws 
oi West Virginia must be stockholders. 

The plaintiffs' first request is affirmed. 

2. That John P. Rohrbatigh having 
surrendered on the 9th of January, 1902, 
his stock to W. W. Paterson, he was not 
a stockholder on the loth of January, 
1902, and was not qualified to act as a 
director at the meeting of the Board on 
the lOth of January, 1902, and vote -to 
himself five shares of stock. 

The plaintifiis' second request is refused. 

3. That the issue of eteven shares of 
stock on loth of January, 1902, viz: 5 
shares to John P. Rohrbaugh, 3 shares 
to H. F. Gitt, and 3 shares to A. Hos- 
tetter was illegal and void, because: (a) 
It was not issued by or er of a majority 
of the Board of Directors, (b) It was 
not bojia Me and in good faith, (c) It 
was not alloted to the stockholders piv 
rata in accordance with their several hold- 
ings, (d) Notice of special meeting 
(io January. 1901,) to Paterson was not 
authorized* 

The third request is affirmed ; that is, 
that the issue is illegal as against the 
plaintiffs for the reasons, (a) It was not 
bona fide:, and in good faith, (b) It was 
not alloted to the stockhcdders pro rata 
in accordance with their several holdings. 
(c) The notice of the special meeting 
was not sufficient in substance to sustain 
the action of the Board. 

4. That the said John P. Rohrbaugh, 
H. N. Gitt and A. Hostetter are disqua- 
lified from transferring or voting said 
eleven shares of stock issued loth Jan- 
uary, 1902. 

The plaintifis' fourth request is revis- 
ed; the same not being a legal proposi- 
tion, but a matter to be determined by 
the decree to be entered in the case. 

5. That the Board Qf Directors of said 
Buena Vista Ice Company has a right to 
issue additional stock not exceeding the 
atithorized capital, but each holdo: of 
original stock had a right to offer to sub. 
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COMMON PLEAS. 

Paterson et al. v. Buena Vista Ice Company et al. 

Corporaiion — Stock — Issuing cf. 

Plaintiff, holding the ocmtrolling interest in a 
corporation, was notified of a special meeting 
of the Board of Directors for the purpose of ar- 
ranging for the pay-roll. He did not attend 
the meetiqg. At the meeting the defendants, 
other directors, passed a resolution to issne 
twenty or less shares of the common stock. 
Eleven shares were then issued and taken by 
' the defendants, thus giving them the control. 
An injunction was obtained, restraining them 
from parting with the stock or voting it. Hbu>, 
that the injunction must be made permanent, 
tintjl plaintiff has had opportunity to subscribe 
and pay for his prorata share of the new issue. 

The issuing and sale to themselves by the 
three directors, Hostetter, Rohrbaugh and Gitt, 
was ill^al and prejudicial to the rights of the 
plaintiffs, and deprived them in an uleeal man- 
ner of their power as majority stock h^ers of 
gaining control of the corporation. 

As the notice sent to the plaintiff did not in- 
form h«m that the question of considering an 
Issne of additional stock was the purpose of the 
meeting, it was. not sufficient to bind him to 
what was done at the meeting. 

When the capital stock of a corporation is 
increased by the issue of new shares, a holder 
oftheoriginM stock has a right to subscribe 
for and demand from the corporation such a 
proportionof the new stock as the number of 
•hares alieady owned by him bears to the whole 
number of shares before the increase, and 
especially is this the rule where directors issue 
new stock to themselves, or to their friends, in 
order to control an election, or make a profit 

Bill and aoswen 

The Court's opinion gives the fects 
iiivolvtd. 

Wentzel ati4 ffambUtan for plaintiflfis. 

H. C. NiUs and C E Ehrehart for 
defendants. 

August 25th, 1902. Stbwart, J. — 
The Buena Vista Ice Company, one of 
the defendants, is a corporation duly in- 
corporated under the laws of the State of 
West Virginia on * he i ith day of Decem- 
ber, 1900, with an authorized capital of 
$too,ooo, consisting of one thousand 
shares of stock of the par value of $ioo 
persbaie; and of this capital stock there 
was issued prior to January lo, 1902, 
$40,000 of the common or voting stock. Oif 
this $40,000 of stock $20,000 was issued 
to the plaintiff, Pateraoo, and his nomi- 



nees, and $20,000 to A. Hostetter and 
his nominees, for property sold by them 
to said company. Prom the time of the 
issue of this stock up to January loth, 
1902, this $40,000 of stock was held in 
equal proportions by Paterson and his 
nominees, and Hostetter and his nomi- 
nees, excepting that in May, 1901, the 
company issued bonds to the amount of 
$ 1 0,000, which were taken by John F. 
Rohibaugh; and as a bonus for so doing 
Hostetter transferred to the said Rohr- 
baugh thirty shares out of his portion of 
the capital stock, and Paterson trans- 
fered to Rohrbaugh twenty shares out of 
his portion of the capital stock. At the 
same time Rohrbaugh agreed with Pat- 
erson to give him, the said Paterson, 
an option for a period of one year to pur- 
chase from him twenty five shares of his 
fifty shares of this bonus stock at the 
price of fifty cents on the dollar. 

At the organization of the company 
W. W. Paterson subscribed for 98 shares 
of the capital stock, and Aaron Hostetter 

99 shares. It was necessary in the or- 
ganization to have five subscribers to the 
capital stock. Therefore one share was 
taken in the name of Samuel Horn, and 
one share in the name of T. A. Wastler, 
— these two shares being taken from the 

100 shares of WW. Paterson, and one 
share was taken in the name of J. B. 
Eckhart from the shares of Aaron Hos- 
tetter. Prom the organization of the 
company to December 20th, 1901, the 
directors of the corporation were W. W. 
Paterson, Samuel Horn, Aaron Hostet- 
ter, T. A. Wastler and J. B. Eckhart. 
W. W. Paterson was president, T. A. 
Wastler secretary, and John P. Rohr- 
baugh, one of the defendants, was the 
treasurer of the company. At the annual 
election, held December 20th, 1901, a 
new board of directors was elected, and 
W. W. Paterson, A. Hostetter. T. A. 
Wastler, John P. Rohrbaugh and H. N. 
Gitt constituted the new tx^rd. At that 
election W. W. Paterson nominated 
^muel Horn, who was defeated for elec- 
tion, and the board then organized by 
the election of Aaron Hostetter, presi- 
dent; John P. Rohrbaugh, treasurer, and 
T. A. Wastler, secretary. 

Between May, 1901, and December 
2oth 1901, an additional second mortgage 
for $6,000, securing six thousand dollars 
of bonds, had been issued. At this meet- 
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lug W. W. Paterson agreed to take 
$4,000 worth of these second mortgage 
bonds, and H. N. Gitt and John F. 
Rohrbaugh the remaining $2,000, pay- 
able as follows: 25 per cent, on January 
ist, 1902, and the balance at the call of 
the treasurer on ten days' notice. Neither 
the said W. W. Paterson nor the said 
H. N. Gitt or John F. Rohrbaugh took 
up and paid for the amount of these 
so agreed to be taken on the first of Jan- 
uary, 1902; but on the 7th of January. 
1902, Paterson wrote Rohrbaugh that 
he "expected to be ready the next week, 
or the latter part of this week.'* to call 
for the $1,000 worth of bonds and his 
stock. He said, *' When I notify you. I will 
want you to make a sight draft on me 
for $1,000 and to send with the draft the 
bonds. I will also want you to make a 
sight draft on me for $[,250; and send 
with that draft the stock to the amount 
of $2,500.'' 

On January 9th Rohrbaugh drew on 
Paterson through the bank for the $ i .c6o 
of bonds, and the $2,500 worth of stock; 
and on the loth Paterson wired Rohr- 
baugh as follows: **You have drawn be- 
fore the 13th. Instruct your banks to 
hold drafts until Tuesday the 14th, when 
they will be paid." Neveitheless the 
drafts were presented to Paterson and 
paid by him on the loth of January, 1902 

Article 4, Section i, of the by laws of 
the company provides, in reference to the 
meetings of the stockholders, as follows: 
''Section I. Regular meetings of the 
board of directors shall be held at the 
office of the company in Hanover at the 
call of the president. 

"Section 2. Special meetings of the 
board of directors may be called at any 
time by the president, and shall be called 
by the president at the request of any 
three members of the board in writing 
made. Twenty four hours' notice in 
writing of all special meetings, and the 
object for which they are called, shall be 
given to each member of the board by 
the secretary personally or by mailing 
the same to the last known post office ad- 
dress of each member. At such special 
meeting no business shall be transacted 
except that specified in the call for the 
said meeting, unless all the directors are 
personally present at the meeting. 

* 'Section 3. The majority of the mem- 
bers of the board shall constitute a quo- 



rum, and shall be necessary to transact 
business." 

On January the 8th the secretary, T. 
A. Wastler, addressed to Paterson, at 
the request of Aaron Hostetter, president 
of the company, a notice for a meeting of 
the board of directors as follows: 

"W. W. Paterson, Esq., Philadelphia, 
Pa. Dear Sir:— The president of the 
Buena Vista Ice Company has issued a 
call for a meeting of the board of directors 
for Friday, January loth, at i o'clock p. 
m. (Signed) 'T. A. Wastler, Sec' *' 

And then followed this post-script: "I 
do not quite understand that this must 
be done so quickly, only that Mr. Hos- 
tetter says we must make arrangements 
lor the payroll. This looks to me like 
no money has been paid in yet. T. A. W." 

This notice was deposited in the post- 
office at Cascade, Maryland, on. the even- 
ing of the 8th. There was no mail out 
from Cascade that evening, nor until 
the next morning. W. W. Paterson was 
at Cascade and saw Mr. Wastler on the 
evening of January 8th. and left there 
about 7 o'clock. Nothing was said to 
him about this proposed meeting. The 
next moi;ning, while at breakfast at 
Chambersburg, Mr. Paterson was called 
to the telephone, and told by Mr. Wast- 
ler that after he had left the previous 
evening, he, Wastler, had received a let- 
ter from Hostetter, asking him to call a 
meeting of the company for Friday, the 
loth. Paterson testifies he did not re- 
ceive the written notice until the morning 
of the loth of January, about 10 or 11 
o'clock. But on the 9th he wrote a let- 
ter to Hostetter in which he said: ''I 
ha e a notice mailed from Cascade, Mary- 
land, January 8th calling a meeting Jan- 
uary the loth, at i o'clock. It isimpos 
sible for me to reach Hanover on that 
short time, and in so short notice." 

Mr. Paterson and[his stenographer both 
testify that this letter, dlited the 9th, was 
written on the loth, and that dating it 
the 9th was an error. I do not so find; 
but I do find that the notice was received 
by Paterson on the 9th of January. It 
contained nothing, however, conveying 
to him any notice that it was proposed to 
issue more stock at the proposed meeting. 

Paterson did not attend the meeting on 
the loth, although I find he had suffi- 
cient notice, in point of time. Those 
who did attend were Aaron Hostetter, 
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scnbe and demind from the corporation 
such a portion of the new stock as the 
number of shares already owned by him 
bore to the whole number of shares be 
fore the Increase. 

The fifth request is aflSrmed. 

6. That the said Rohrbaugb. Gitt 
and Hiistetter should be enjoined from 
imrting with or disposing of said eleven 
shares of stock, or voting the same, until 
the other stockholders have an opportu 
mty to subscribe for and have allotted to 
them a pro rata share of said capital 
stock, or sufficient other stock to equalize 
them in accordance with their several 
nghts as stockholders. 

The sixth is refused, as not calling for 
an answer to a legal proposition. 

The defendants' points and the Court's 
answers thereto are as follows: 

ist. Under the facts as found, and the 
law applicable to this case, the three Di 
rectors meeting on January lo, 1902, con- 
stunted the legal Board, duly assembled 

1: ^f^.^^^'^^ ^^^^ ^^ Company, and 
had full power and authority to authorize 
and direct the sale and issue of the un- 
issued shares of the authorized Capital 
Stock of the Company. 

The defendants' first request is not af- 
firmed broadly as stated. The directors 
had no authority to issue the stock in 
the manner in which they issued it, and 
so as to deprive the plaintiffs of their 
equal /n? rata of the new issue. 

2d. The action of the Treasurer, John 
F. Rohrbaugh, in selling and issuing on 
January 10, 1902, under the authority of 
the resolution of the Board of Directors, 
deyen shares of stock, was legal and 
valid. 

The defendants' second request is re- 
rased. The sale was not legal and valid 
against the plaintiffs. 

. Lbgal Discussion. 
The notice of the meeting called for 
January 10, 1902, did not convey to Pat- 
^won any information as to the proposed 
Moe of stock. It stated only in a foot- note 
^™ ^JTangements for the pay roll were 
to be made. Paterson would naturally 
a«Mie firom this, although he had not 
P«« his installment on the bonds for 
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which he had subscribed, that the mone^ 
would be raised by Gitt and Rohrbaugh 
taking up their bonds, particularly in 
view of the fact that he had already noti- 
fied the treasurer that he would take his 
up on the 13th. 

The notice did not state whether the 
meeting was a regular or a special meet- 
ing. Under the by-laws the president 
could call either, as the by-laws fixed no 
time for regular meetings, but the by- 
laws required that a call for a special 
meeting should specify the business to be 
transacted, and that no other business 
except that specified in the call should be 
transacted unless all the directors were 
present. This is the general rule, and is 
binding on the officers of the company; 
Library Co. v, Pittsburg Association, 173 
Pa. 30. Here the notice did specify the 
nature of the business. It was therefore 
a special meeting, and must be so con- 
strued under this loose by-law. But the 
notice did not inform Paterson that the 
quistion of considering an issue of addi- 
tional stock was the purpose of the meet- 
ing, but only that arrangements for th^ 
pay-roll would be considered. This might 
have been done in many ways besides au- 
thorizing the sale at par of enough worth- 
less Slock to members of the board to 
control the corporation. The notice, 
therefore, though received in time by 
Paterson, was not sufficient in substance, 
and did not bind him. 

But assuming that the meeting was 
properly called, and the sale of stock was 
legally authorized, was it legally issued? 
Paterson and Thompson, the other 
plaintiff, on the day of the authorization 
of this stock, held 204 shares, and with 
the share held by Horn, Paterson's nom- 
inee, 205, out of an issue of 400 shares. 
This gave them a majority, and a con- 
trolling interest. But they had another 
valuable right in the unissued stock of 
the company; namely, the right to par- 
ticipate pro rata in its distribution, on 
equal terms with other holders. This is 
not only text book law— Cook on Stock- 
holders. Sec. 286:— but the law of this 
State; Reese v. Bank, 31 Pa. 78; Morris 
V. Stevens. 178 Pa. 578; Electric Co. of 
North America v. Edison Electric Il- 
luminating Co., 200 Pa. 516. 

In this last case it is said: "When the 
capital stock of a corporation is increased 
by the issue of new shares, a holder of 
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the original stock has a right to subscribe 
for and demand from the corporation 
snch a proportion of the new stock as the 
number of shares already owned by him 
bears to the whole number of shares be- 
fore the increase, and especially is this 
the rule where directors issue new stock 
to themselves, or to their friends, in or- 
der to control an election, or make a pro- 
fit." This doctrine seems to cover the 
whole case. 

Conclusions of Law. 

ist. That the issuing and sale to 
themselves by the three directors , Hos- 
tetter, Rohrbaugh and Gitt, was illegal 
and prejudicial to the rights of the plain- 
ti£fi3, and deprived them in an illegal 
manner of their power as majority stock- 
holders of gaining and exercising control 
of the corporation. 

id. That the conduct of the three 
directors in the issuing and the sale of said 
eleven shares of stock illegally deprived 
the plaintifiGs of an opportunity of sub- 
scribing for and taking their just propor- 
tion of the said twenty shares of the cap 
ital stock authorised to be issued and 
sold. 

3d. The meeting of January 10, 1902, 
was not legally called or held, and the 
plaintiffs are not bound by the action of 
the board. 

Decrbb. 

This cause came on to be heard on bill, 
answer and testimony, and was argued 
by counsel; and thereupon, upon con- 
sideration thereof, it is ordered, adjudged 
and decreed, that the injunction issued 
January 31, 1902, against the said de- 
fendants, A. H. Hostetter, John F. Rohr- 
baugh and H. N. Gitt, be continued 
against the said defendants enjoining, 
and restraining them and each of them 
from parting with, selling or disposing 
of the said stock so issued to them, and 
each of them, and also from voting the 
said shares of stock, or any of them, or 
any part thereof, until such time as the 
said plaintiffs. W. W. Paterson and Al- 
bert Thompson, shall have been given at 
least thirty days' time in which to sub- 
scribe and pay for at par, either to the 
said Buena Vista Ice Company, or the 
said defendants, or any or either of them, 
of their pro rata share of the whole twenty 
shares of stock so issued, and that the 
said A. H. Hostetter, John P. Rohrbaugh I 



and H. N. Gitt, pay the costs of this pro- 
ceeding. 



C. P. No. 2, of Allegheny Co. 

Pittsburgh Manufacturing Co. v. Fidelity Title and 

Trust Co. 
Lease — Validity of renewal — EquUable 
relief ^Bill to quit title. 

A had a lease for twenty- one years on certain 
property. When the time waa atx>at half ex- 
pired, desiring to place improvementa on the 
property, be aecnred from the landlord's agent 
a renewal of the lease for a further term of ten 
years. The renewal was written on landlord's 
copy of the lease and was not signed by A. The 
landlord sold the property to B and the copy of 
the lease passed into B*s pOMeasion. Hbi^d, on 
bill in equity filed by A against B to eitablish 
the lease and quiet the title, that the renewal of 
the leaae was valid and binding. 

That a decree should be made restraining B 
from interfering with his possession of the land 
according to the terms of lease. 

In Equity. 

Shiras & Dickey and Wm. Macrum for 
plainliflF. ^ 

Lazear & Orr for defendant. 

June 21, 1902. Shafer, J.— The bill 
is for discovery; for the production of a 
certain agreement for the extension of a 
lease alleged to be in the possession of 
the defendant, and for a declaration of 
the validity of a ten- year renewal, or ex- 
tension of a lease of lands in the posses^ 
sion of the plaintiff, which the defendant 
claims to have purchased free of said 
lease, and as alternative relief, for the 
perpetuation of testimony as to the mak- 
ing of said alleged renewal. 

Findings of Fact. 

First. V.VL or before November 11, 

1 88 1, Matilda W. Denny was the owner 
of a piece of ground in the Twelfth 
Ward of the City of Pittsburgh, fronting 
seventy-two feet on Railroad Street, and 
extending back along Twenty-eighth 
Street of the same width, 230 feet to the 
Allegheny River. 

Second. By a written lease, dated 
November nth, 188 1, by Finky Tor- 
rence, her attorney-in-fact, she leased 
the said tract of ground to the plaintiff 
company, which is a Cdrporation of Penn- 
sylvania, from the first day of April, 

1882, for the term of twenty-one 3rears, 
for the annual rental of fifteen hundred 
dollars, the lessee covenanting amoog; > 



Digitized by 



Google 



YORK LEGAL RECORD. 



55 



other things, to pay all taxes and assess- 
ments ot every kind, including charges 
for grading and paving streets, in addi- 
tion to the rent. The land was so leased 
by the plaintiff company for the purpose 
of erecting thereon buildings for manu- 
fiurturing purposes, and the lease provid- 
ed that the buildings and improvements 
may be removed at the termination of 
the lease. 

Third. About April, 1890, Mr. Tor- 
rence ceased to be attorney-in-fact for 
Mrs.. Denney, and William F. AuU, who 
had . been theretofore employed in the 
office of Mr. Torrence, in his manage- 
ment of this property for Mrs. Denny 
and others, was appointed attorney-in- 
fact by Mrs. Denny, by letter of attorney, 
dated April 29, 1890, whereby he was 
authorized to collect rents '*and to lease, 
rent or let any houses, tenements, lands 
or lots of ground, wherever situate, that 
I hold or possess, or may hold or pos- 
sess." Under this power of attorney 
Mr. AuU took charge of the properties 
of Mrs. Denny, and proceeded to lease 
the same, and collect the rents therefor, 
as had been done before by Mr. Torrence. 

Fourth. In May, 1893, the plaintiff 
company having entered upon the land, 
erected thereon buiidings and improve- 
ments necessary for its manufacturing 
busing's. William Johnston, who was 
the president of the plaintiff company, 
went to Mr. Anil for the purpose of pro- 
curing an extension of the lease. He 
represented to Mr. AuU that the ex- 
penses to which the company had been 
put for city assessments had been very 
large, more than they had expected, and 
tliat in addition they wished to put vari- 
ous improvements upon the lands by way 
of addition to their machinery, and after 
some discussion it was agreed between 
them that the lease should be extended 
for ten years from the first of April, 1903, 
at the same rent. The parties being at 
the office of Mr. AuU he took from his 
files his copy of the lease, and in the 
presence of Mr. Johnston directed his 
derk to write upon it an extension, ac- 
cording to the agreement, and told Mr. 
Johnston he would sign it as attorney-in- 
fBd for Mrs. Denny, to which Mr. John- 
ston agreed and thereupon left the office 
before the writing of the extension was 
completed. The extension was written 
in the form set out in the plaintiff's bUl, 



except that by a printer's error the copy 
in the bill omits a third seal, which was 
placed below that of William AuU by the 
scrivener. Mr. AuU thereupon imme- 
diately signed the extension as attorney- 
in-fact for MatUda W. Denny, and re- 
placed it in the files of his office. Some- 
time afterwards Mr. AuU met Mr. John- 
ston on the street, and told him that he 
had signed the extension, and either 
then, or at the meeting in the office, sug- 
gested to Mr. Johnston that he should 
bring his copy of the lease, that the ex- 
tension might be written on it also, to 
which Mr. Johnston assented, but the 
copy was never, in fact, brought to Mr. 
AuU. 

Fifth. Thereafter, at various times, 
up to the filing of the bill, the plaintiff 
company added various machines to their 
works, some of them requiring consider- 
able foundation to be built, and others 
more portable, and made certain altera- 
tions in the office; the whole cost of the 
alterations and additions being some five 
thousand dollars. 

Sixth. In the summer of 1900, Thos. 
MarshaU, who at and before that time 
conducted a simUar business to that of 
the plaintiff, immediately across the street 
from plaintiff's property, began n^otia- 
tions for the purchase, from MatUda W. 
Denny of her interest in the lands above 
described; and on August 23. 1900, paid 
the purchase money, or much of the 
greater part of it, to Matilda W. Denny, 
or her agent, receiving at the same time 
an assignment of all the rents due and to 
become due from July i, 1900, on the 
lease above mentioned, the assignment 
being written on that lease imm^iately 
below the. extension above mentioned, 
and being dated July 23. 1900. that date 
being, perhaps, a clerical error for Au- 
gust 23rd; and at the same time receiv- 
ing a deed tor the property in fee. In 
this way the extension of the lease under 
which the plaintiffs claim came into the 
possession of the defendants. 

Seventh. Before making this purchase 
or taking the deed aforesaid, Mr. Mar- 
shall made no inquiry of the plaintiffs as 
to tbe nature or extent of thtir title to 
the land; plaintiffs being in open, notor- 
ious possession during the whole time, 
and being yet in such possession. 

Eighth. Thomas MarshaU died shortly 
thereafter, and all his interest in said land 
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became vested, by his last will and teslja- 
ment in the defendant company as a 
trustee'. 

Conclusions of Law. j 

L This Is a bill quia timet and to per- 
petuate testimony. The plaintiff is in 
possession, and alleges that its title deeds 
are in . possession of the defendant, an 
adverse claimant to the land, whose pres- 
ent right of possession will not begin, if 
at all, before April, 1903. That it may 
h$ive relief in equity in such case is ruled 
by the case of Stegel v. Lauer, 148 Pa. 
236, and the cases there cited. In ad- 
dition the counsel for defendants join 
with the plaintiff 's counsel in requestii^ 
the court to determine the rights of the 
•parties in this form, and as the most con- 
venient inethod by which to determine 
a controversy which they both wish to 
have speedily determined. 

II. It is claimed by defendants that 
the power of attorney of Captain Aull 
did not authorfze him to extend an ez- 
istitig lease, or to make a lease beginning 
m futuro. We cannot agree with this 
interpretation of it. If correct it would 
mean that having once leased a piece of 
ground, he could make no further lease 
until the former had expired, or at leaat 
tmtilit was very soon to expire. Con 
sidering the character of the ground he 
was leasing, and the length of the leases 
which he frequently granted for bis con 
stituent, we think he had ample pow^ 
to lease the land, at least for a period nqt 
longer than the lease be was in the habit 
of giving which appears to have been 
twenty- one years. ' 

' III. It is also contended that th^ 
agreement for the extension of the lease 
was incomplete, because not signed oj^ 
behalf of the plaintiff company. We are 
of opinion that the oral agreement, re- 
di;ced to writing and signed by the 
owner of the landi is all that is necessary | 
both to make a complete contract, and to 
fulfil the requirements of the statute of 
frauds. 

IV. The contract being made at the 
request of Mr. Johnston, the president 
of the plaintiff CO upany. and being man- 
ifestly for its benefit, the assent of th^ 
company is presumed, and it is not ne^ 
cessary to prove a formal ratification of it 
by the directors or specific authority on 
the part of the president to make the 
contract. 



V. The defendants took title, with 
notice of plaintiff's claim, being visited 
with notice of what they would have 
learned if they had made inquiry of the 
plaintiff, who was in possession, besides 
having actually seen the agreement for 
extension, before the payment of any 
considerable part of the purchase money. 

VI. The plaintiff, therefore, has a 
valid lease of the lands in question until 
April ist. 1913, at the same rent, and 
subject to all the covenants and condi* 
tions Of the original lease between the 
parties and the defendant's title to the 
lands in question is subject to the plain- 
tiff's lease for that term. 

VII. There may be a question as to 
the form of relief, which the plaintiff is 
entitled to under the circumstaSaces. We 
are of opinion that it does not need any 
decree for specific performance by way 
of the execution of a new lease. We 
think it is entitled to. a decree declaring 
its rights in the land as above stated, 
and under the prayer for general relief, 
to an injunc ion restraining the defend- 
ants from asserting against the plaintiffs 
any Tight of possession of the lands in 
question, contrary to the terms of said 
lease, and from interfering with the plain- 
tiff 's possession in disregard of it. 

VIII. We think that under the cir- 
cumstances of this case it will be equita- 
ble to require each party to pay one half 
the costs. 

Let a decree be drawn accordingly. 



Abstracts of Recent I>ecisiOB& 



{Cases not otherwise designated are Si^- 
preme Court cases C) 

Insurance Company — Insolvent — As^ss* 
ments. — Where all assessments levied by 
a mutual fire in&urance company are paid 
by a policy- holderr and a further sum is 
paid as the estimated liability for losses 
and expenses not yet accurately ascer^ 
tained, the policy holder is discharged 
from any further liability if such estimate 
was accepted in settlement and thepoliey 
was uly canceled undtr the authority of 
the by laws. — Receiver of the Susque- 
hanna Mutual Fire Insurance Company 
V. Morgan^ (Montgomery- C. P.) ift 
Montgomery County Law Reporter 145. 
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COMMON PLEAS. 

C. p. No. 4, of Philadelphia Co. 

'.Fidelity Insurance, Trust Co., &c. v. Lichten. 

Coniraci — Breach — Vendor and vendee. 

Where a contract provides that in case of a 
breach by one party the other shall have the 
right to demand compensatioa by one of the 
several prescribed methods, such provisions for 
relief is exclusive of all others. 

A contract for the sale of real estate contain- 
ed the follovring clause: "In case of failure of 
the purchasers to comply with the terms of 
sale, the vendor or vendors shall have the op- 
tion of declaring the sale o£f and of retaining 
the deposit money as liquidated damages for the 
default* or of reselling the property at the ex- 
pense and risk of the purchaser, and of retain- 
ing said deposit money on account of any loss 
that maybe occasioned thereby." The pur- 
chaser paid the required deposit, the vendor 
tendered him a deed and demanded the balance 
of the purchase-money, which the purchaser 
reinsed to pay. Hbu), in an action by the 
vendor against the purchaser for the purchase- 
money, that the vendor's remedy was confined 
to one of the prescribed methods of relief, not- 
withstanding the fact that there was no express 
provision in the contract that the remedies pro- 
vided should be exclusive. 

The use of the word ''option*' in the above 
clause did not effect the question in any way. 

X Motion for new trial. 

Frank P, Prichard for plaintiff. 

George /^ Rice for defendant. 

June 27th, 1902. WiLLSON, J.— The 
plaintiff exposed for sale at public auc- 
tion, on March 13, 1901, a property sit- 
uated at the northeast comer of Eighth 
and Arch streets, in the city of Philadel- 
phia. It was described in the auctio- 
neer's catalogue ^s follows: 

* 'Trustee's sale. Estate of John Peter 
son , deceased. Business property, north 
east corner of Eighth and Arch streets. 
All those certain messuages or tenements 
and two contiguous lots or pieces of 
ground, situate, lying and being on the 
north side of Mulberry street (commonly 
called Arch street) aod east side of Dela- 
ware Eighth street, in the Tenth ward of 
the city of Philadelphia; containing to 
gether in front or breadth east and west 
(according to a recent survey made by 
Samuel Hains, Esq., city surveyor,) 39 
feet I inch, and extending northward of 



tbat width 140 feet to Appletree street." 

At the sale in question, the defendant, 
Lichten, purchased the property for the 
fXXBBL of $278,000, $5,000 of which he* paid 
«t the time of his purchase. This sale, 
Uke, as is to be presumed, all the other 
sales made by the auctioneers upon the 
same day, was made under the following 
lerms, which were set out in the auc- 
tlooeer's catalogue, containing a descrip- 
tion of the property: 

* 'Real estate. Bidders will take notice 
that by the terms of sale a deposit is re- 
quired when the property is struck off, 
and in case of failure to make the de- 
posit, the property may be resold at the 
purchaser's expense and risk, either at 
once or thereafter, at tbe option of the 
auctioneers. Purchasers agree that they 
will make settlement for the properties 
purchased within fifteen days from the 
date of the sale without further notice. 
In case of failure of the purchaser to com- 
ply with the terms of sale, the vendor or 
vendors shall have the option of declar- 
ing the sale off and retaining the deposit 
money as liquidated damages for the de- 
fault, or of reselling the property at the 
expense and risk of the purchaser, and of 
rttaining said deposit money on account 
of any loss that may be occasioned thereby. 

We understand from the testimony of 
Mr. Freeman, tbe auctioneer, that these 
terms of sale were also incorporated in 
the sales-book of the auctioneer and sign- 
ed by the defendant purchaser. 

After the sale was efiected, there was 
delay in making settlement, caused, ap- 

Earently, in the first instance, by an ina- 
ility on the part of the purchaser to 
make satisfactory financial arrangements 
to carry out the transaction. On August 
2. 1 90 1, plaintiff tendered to the defend- 
ant a deed, properly executed, for the 
ph>perty, with other accompanying doc 
uments, for the purpose of making a con- 
veyance of title to the defendant com- 
plete, and demanded the balance of the 
purchase-money, which the defendant de- 
clined to pay. This action was then 
brought for the recovery of such balance. 
There are two grounds upon which 
the defendant resists the claim of the 
plaintiff One of these is tbat the plain- 
tiff cannot recover, because it cannot 
make a marketable title to the whole of 
the property sold by it, or, in other words, 
bscause there was such a defective title 
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In part as justified the defendant in ^ 
sdnding the sale and refusing to com- 
plete the purchase. 

The second is that, under the ternis.of 
the sale, which have been ^fore recited* 
the plaintiff is confined to the exercise.of 
the option which is embraced in these 
ternis. andcannot, in any event, recover 
from the defendant anything more tt^^n, 
the amount of deficiency in price, whieh 
might result from a resale of the property 
kt a price lower than that bid by the de- 
fendant, after allowing credit kr the< 
amount of the deposit money. '! 

. The first of these grounds of defense is 
based upon tie fact that the property is 
described in the catalogue, and is also in 
the deed tendered by the plaintiff to the 
defendant, a$ being of a width of 39 feet 
I inch, whereas, it is alleged that the 
plaintiff can only sbow a tecord title toi 
^9 feet. The defendant claims that he 
-wasentitled to get the property improv- 
ed, as it is and as it staads, whereas, ^fae 
claims that if he should take the title 
which th6 plaintiff submits, he would ac- 
quire a property which upon any demdii- 
tipn of the party- wall now existing be- 
•stwteen the premises tn ' que stlpn and the 
adjpihing premises to the east, would e\it- 
tend only 39 feet, from the east side ' of 
Bighth street, instead of 39 feet 1. ip^hi^v 
/ There are. spm^ interi^stinK questioiis 
which would arise in the consideratipn! 
"Of this first point made by the defendant,' 
but, in the view which we take of Sthe. 
second .point, it is not necessary to coiji-;^ 
sider then|. We therefore pass to the 
fconsideration of the qt^e^tions raised in 
the other point. 

We think it it must be regarded as be* 
yond controversy that both the plaintiff 
an^ defendant were boi^nd^ by* whatever 
• was Goiitaiqi^d in the siibsiantfve provi- 
sibnsr <)f^ the tefrmsof sale, whlclf have 
been^herelnbefore set out. The sale wa^ 
made^ subj^^t (o those provisions; tfaey 
Gpnstitutea an essential part of the tntns.- 
action, add if there is anything contained 
in these provisions which confined the 
, pl^iintiff to aay other rights or remedy 
than that, which it is now attempting to 
exercise, snch provision must stand in 
,the way oi the plaintiff^s teco^^etf, .^,The 
cpntenti<m of the defendant is that,'*' by 
the terms of the sale, in cflseof the failure 
of the pur'ohaser to take the property, 
the Vendpfs had, and had only the optiop 



or right "of declaring the sale off and 
of retaining the deposit money as liqui- 
dated damages for the default, or of re- 
selling the property at the risk of the 
purchasers, and' of retaining said deposit 
money on account of atiy loss that may 
be occasioned thereby." ' 

. The trial j udge, at the time of the trial, 
took a different view of the rights of the 
defendant than that then and now con- 
tended for, and he instructed the jury to 
render a verdict in favor of the plaintiff 
fot the' full amount of its claim. Upon 
reflection, however, we have reached a 
different conclusion, and are of the opin- 
ion that the defendant's view of the point 
under consideration is the correct one. 
It seems to us that we must regard the 
terms under which the sale was effected 
as intended to cover all the rights and 
obligations of the parties arising out of 
the purchase of property ucder those 
terms, upon all points as to which the 
terms of the sale contained express pro- 
visions. When it was agreed that, in 
case of failure on the part of the vendee 
to take B, property purchased, the vendor 
should have an option between two 
methods of satisfaction for the de&ult, 
notwithstanding it was not provided that 
that he should have another remedy, the 
fair ^hd. natural construction to be put 
upon such langultgt is that he would be 
confined, in case of default, to one or the 
other of the methods of relief prescribed. 
It appears to us that in any case of -con- 
tract out ot which certain rights and ob- 
ligations arise, in which it is provided 
that in case ojf a breach by one party the 
other party shall -^faave the right to claim 
aiiid demand compensation or reparation 
in one, two or three prescribe methods, 
the other party to the contract has the 
right to assume that, in case of breach, 
the offended party can only resort to one 
or the other of the remedies prbyided. 
Whatever, in the absence of such atipu- 
Utions, might be the rignts Hud obliga 
tions of the person entering into stieh a 
contract, if they enter into an agreement 
containing an explicit description of what 
can be done to obtain relief or compensa- 
tion in case of breach, they ought to be 
regarded as having established a measure 
of damages for themjselves ajid (or the oc- 
casion. Such a prov^on for telief mu^ be 
regarded as'ek(Juslv4.^ liU others. The 
use of the word *'optiofl" in the terms of 
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the sale cannot effect the question in any 
way. The legal effect of the language 
under consideration would be the same 
if, instead of employing the word '*op 
tion," the terms of the sale had read, 
'*the vendor or vendors shall have the 
right either to declare the sale off, ' ' etc. , 
"or to resell the property," etc. In the 
latter case it would appear to us clear 
that the vendor could resort to no other 
measure of damages than one or the other 
of those designated. The position taken 
on behalf of the plaintiff, that the rights 
given in the ''option" to the vendor 
would in some respects, be different from 
those which he would have under the law 
unaffected by any such special agreement, 
is not a consideration, in our judgment, 
of any moment. The question is, did 
the parties to the sale e3tablish a measure 
of damages for themselves for the pur- 
poses of the transaction? For illustra- 
tion, suppose, in the matter in hand, the 
terms of the sale had provided that the 
vendor, in case of default, should have 
the option of declaring the sale off and 
retaining the deposit money as liquidated 
•damages, or of demanding and receiving 
from the defaulting purchaser ten or 
twenty per cent, of the amount of the 
purchase price bid, would it be just or 
reasonable to hold in that Cise that, 
notwithstanding such a provision, the 
defaulting purchaser could beheld liable 
to the extent of the entire purchase- 
money? 

It is not the case, as is argued on be- 
half of the plaintiff, of the option being 
construed in such a way as to defeat a 
right which wotdd otherwise exist. It 
is claimed that the designation in the 
terms of sale of the two alternative reme- 
dies was merely additional or supple 
mental to the rights which the vendor 
would otherwise have bad. It must be 
remembered, however, that all the rights 
which the vendor acquired arose out of 
the transaction of purchase and sale made 
under the terms of sale whicl) have 
already been quoted. Ihe important 
question, therefore, is not whether the 
plaintiff could have claimed what it now 
claims, if there had been no such special 
agreement, but whether, in view of the 
&ct that the parties did enter into an 
agreement that, in case of breach, the 
' vendor should have an option between 
two methods of reparation for the injury, 



the plaintiff vendor can properly resort 
to another method or standard of repara- 
tion than that which is contained in the 
contract, out of which all its rights arose. 

For reasons which have t^n aleady 
sufficiently indicated, we have reached 
the conclusion that the plaintiff has no 
other rights against the defendant than 
those which were specifically designated 
and givcin to it in the terms of sale which 
have already been stated. 

We have not found any authorities 
which, in all respects, fit the peculiari- 
ties of this case. The industry of the 
defendant's counsel, however, has fur- 
nished us with certain precedents, which, 
to some extent, throw light upon it, and 
we cite them for consideration in this 
connection; Webster and Ford, v. Hpban, 
7 Cranch 399; Sweetland v. Smith, t C. 
& M. 865; La Mond v. DeValle, 58 E. 
C. L. 1029; Ockenden v. Henly, 96 E. 

C L. 484. 

In view of what has been previously 
stated, a new trial of the case must be 
granted. 



C. P. of Lancaster Co, 

Geiger v. Kray et al. 
Promissory note — Ajffidtivii of defense — 
Partnership — Set- off. 

lu a suit on a promissory note for |6oo, sini- 
ed by the two defendants, J. and A., an aflBiaa- 
vit of defense is insufficient which alleges that 
the plaintiff and J. were partners in tmsiness 
and A. having previonsly endorsed as an ac- 
commodation and without consideration, a note 
for ti, 000, of which I400 was received by the 
Plaintiff individually and |6oo by the said part- 
nership, which latter sum was represented by 
the note in suit, defendants were, therefore, 
entitled to set-off feoo. and that J. had also paid 
upwardsof I i.ooo of partnership debts, and the 
defendants were, therefore, liable to set-off (500 
of this sum, there being no allesation as to who 
were the makers or payees of the |r,ooo note, 
when it bore date or was payable, who paid it 
or at present holds it, and the partnership never 
haviug been dissolved nor settlement made be • 
tween the partners. 

An affidavit of defense must be specific in its 
statement of facts, and where it is argumenta- 
tive or contains inferences or conclusions of 
law it is bad. 

Rule for judgment for want of a suflS- 
cient affidavit of defense. 

Coyle & Keller for rule. 
Hamish & Hamish, contra. 

August 1 6th, 1902. Landis. J— The 
plaintiff's cause of action in this particular 
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case is a promissory note for $600 signed 
by the defendants, dated April i, 1901, 
and payable one year alter date, to the 
order of the plaintiff. Interest was., to 
be at the rate of five per cent, per an 
num from date. To this claim the de 
fendants allege they have a defense 
They state that on or about November 
I, 1899. John A. Kray and August Gei 
ger associated themselves as partners in 
the business of manufacturing and selUtig 
shoes, under the firm name of The Kray 
Shoe Company; that about December, 
1899, during the continuance of the part- 
nership, Andrew F. Kray, as an accom- 
modation endorser merely, and without 
benefit or consideration, endorsed a note 
for them for $it000, of which $400 was 
received by August Geiger individually 
and $600 was used by The Kray Slioe 
Company; that the note in suit repre- 
sents the $600 used by the partnership 
and it is, therefore, claimed that ooe- 
half, or $300, can be set-off against the 
plaintiff's demand. It is also asserted 
that during the continuance of the part 
nership debts of the firm, to the amount 
of $x.ooo and upwards, were paid by 
John Kray, and as August Geiger was 
liable for one- half of them, the defend- 
ants are entitled to a set-off to that 
amount. The partnership was never 
dissolved, and no settlement was made 
between the said partners. The plain 
tiff, contending that the defence thus 
set up is insufficient, now asks for judg* 
ment. 

The affidavit of defense should state 
specifically and at length the nature and 
character of the defense relied on, and 
should set forth such facts as will warant 
the legal inference of a full and legal 4e 
fense to the plaintiff's cause of action ; 
Bryar v. Harrison, 37 Pa. 233 ''The 
spirit of the affidavit of defense laws ab- 
hors evasion and equivocation, and pun 
ishes them by entering judgment. ' Ed 
lich on Affiidavits ot Defence, sec. 377; 
Woods V. Watkinst 40 Pa. 458; Rail- 
road Company v. Midvale Steel Com- 
pany, 201 Pa. 624. The affidavit must 
be specific in its statement of the facts, 
and where it is argumentative or contains 
inferences or conclusions of law i is bad; 
Hertz V. Sidle, 20 Sup. Ct. 88; Erie City 
V. Butler, 120 Pa. 374. 

As to the first contention, we think it 
is manifestly insufficient. We aie not 



informed who were the makers or payees 
of the $1 .000 note; when it bore date or 
was payable; nor are we told who paid 
it nor who at present holds it. While 
Andrew F. Kray may have endorsed it, 
yet his liability thereon may have long- 
since come to an end. Whatever, there- 
fore, its proceeds were originally used 
for, no right would rest in the defend- 
ant, under such circumstances, to set off 
a share of it against the note long after- 
wards made by the defendants to the 
plaintiff. 

Nor is the allegation of an unsettled 
partnership account of any greater force. 
In Hains v. Rapp, 2 W. N. C 595. the 
Supreme Court, in a per curiam opinion, 
£a>s: *'We discover no error in giving 
judgment in this case. The affidavit 
sets forth no sufficient defense. If it 
mean to allege a set-off of a balance due 
on a partnership account, it avers no 
settlement and balance found either by 
agreement or by judicial finding. If it 
mean to assert that the money agreed to 
be paid is not to be paid according ta 
the terms of the written agreement, but 
in another form and in a different sum 
to be afterwards found, then it contra- 
dicts the writing, without avering fraud 
or mistake. '* See also Story on Part- 
nership, sec. 348a. 

Concluding, therefore, that the affi* 
davits are both ineffectual to prevent 
the entry of judgment, we make the rule 
absolute, and do now enter judgment in 
fiavor of the plaintiff and against the de- 
fendants for the sum of $600, with in- 
terest, making in the aggregate $643.50. 

Judgment for plaintiff. 



Abstracts of Rece nt Decisions. 

(Cases not otherwise designated are Su-- 
preme Court cases,) 

Injunction — Ownership — Where the 
use of a right of way ' 'wide enough for 
wagons and other uses" is conveyed ta 
the grantee in a deed aqd the width is not 
otherwise designated, the fair construction 
of such a grant would entitle the grantee 
to the use of a sufficient width for the or- 
dinary purposes of a wagon road which 
would include room for wagons to pass 
and turn around.— -^^^j v. Woodruff ei 
at,, (Lackawanna C. P.) 8 Lackawanna 
Legal News 194. 
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COMMON PLEAS. 

C. p. of Delaware Co. 

Gilbert v. Parcels and Meeker. 

JReal Estate — Agreement ta sell — Purchase 
money t interest on. 

When lands are sold on articles of agreement, 
and the purchaser enters into possession, and so 
continues undisturbed, he must pay interest on 
the unpaid purchase money, and the mere fact 
that the deed was not made at the time agreed 
upon does not stop interest. 

Motion for a new trial. 

The facts are stated in the opinion of 
the Court. 

O. B, Dickinson for motion, 

George M, Booth, contra. 

July 2ist, 1902, BUTLHR, A. ly. J. of 
15th Judicial District specially presiding. 
— Jacob H. Parcels went into possession 
of the premises in suit under the follow- 
ing article of agreement: ** Received 
March ist, 1886, of Mr. Jacob H. Parcels 
twenty-five dollars on account of the pur- 
chase money of a frame house and lot of 
ground situate on the ^est side of Market 
street, in Marcus Hook, between Third 
and Fourth streets, which I have sold for 
the sum of twelve hundred dollars. * * 
And when settled for I bind myself, my 
heirs and assigns to make him a good 
and sufficient title therefore, clear of all 
incumbrance. Signed, John Larkin, Jr. ' ' 

Payments on account were made from 
time to time, as shown by credits entered 
on the agreement, down to May 19, 1893 

Jacob H. Parcels died in 1898, leaving 
to survive him his widow, Ruth Ann 
Parcels, one of the defendants, who has 
continued in possession of the premiises 
to the present time. John Larkin, Jr., 
died in July 1896; his executors, in July, 
1901, under a power in his will, sold and 
conveyed his title to Mary L. Gilbert, 
theplaintitf. On the trial the plaintiff 
was confronted with the agreement above 
recited, and it was mutually conceded 
that tbe action practically resolved itself 
into an ejectment for the recovery of pur- 
chase money in which the plaintiff could 
insist on nothing more than a conditional 
Verdict to enforce the payment of the 
amount due under the article, of agree- 



ment. A verdict was directed for tlM 
plaintiff, to be released upon Ruth Amt 
Parcels paying the balance of the ptir- 
chase money, $175, and interest, $737.50. 

This motion for a new trial is urged on 
the averment that error was committed 
in charging the defendant with interest 
prior to a time when any demand was 
made for the unpaid purchase money. 

We think no error was committed In 
this respect. *'It has been long settled 
in this State that where lands are sold on 
articles of agreement, and the buyer en- 
ters into possession, and so continues 
undisturbed, he must pay interest, and 
the mere fact that the deed was not made 
at the time agreed on, does not stop the 
interest. There may be cases where he 
has been harrassed or disturbed in pos- 
session, where there has been wilHul and 
vexatious delay, or gross or criminal 
laches in the vendor, in which it may be 
left to a jury whether he shall recover 
interest, and there may be such facts 
proved hereafter;" Fasholt v. Reed, 16 
S* & R. 266. In the case cited the 
vendor agreed to execute a deed on April 
ist, 1 81 6. In violation of his obligation 
he did not tender a deed until July, 1823, 
the vendee having made payments on 
account in the meantime. If under 
these circumstances interest is charge- 
able against a vendee in possession, cer- 
tainly in the case before us the defendant 
cfinnot be excused from its payment. 
Here the vendor was not guilty of any 
shortcoming, was apparently ready and 
able at all times to give a deed upon the 
payment of the purchase money, and the 
payment thereof was withheld and delayed 
by the vendee purely on his own account 
and responsibility, he having the full and 
unvexed enjoyment of the premises until 
his death in 1898, since which time his 
widow, the defendant, has had posses- 
sion, equally beneficial and undisturbed; 
Basuin v. Houser, 3 Barr, and McCor- 
mick V. CroU, 6 W., support our con- 
cltision. In Nettleton v. Caryl, 14 Pa. 
Supt. Ct. Reps. 443, it is decided that 
where the time for payment of the pur- 
chase money is by the agreement fixed 
at future dates, no interest is chargeable 
i;intil after such dates are reached, and 
the money becomes due; Minard v. 
Beans, 64 Pa. 411, is to the same effect, 
as is also MeKennon v. Sterrett, 6 W. 
162, where the agreement read: "The 
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pajrments are to be one-half in hand, as 
soon, as he makes him a right for the ten 
acres of land, and the remsdning half ii^ 
three jrearly payments." 

Where by express terms, or fiiir im- 
plication, the purchase money is not due 
till a specific time, or until the vendor 
performs some act as in the last case 
cited, until he tenders a deed, the pur- 
chase money is not due until the occur- 
rence of the period or event named, and 
will not draw interest earlier. In the 
case before us there was neither delay 
nor vexation of the vendee, nor postpone- 
ment by the agreement of the payment 
of the purchase money to a future date. 
The vendee had the quiet enjoyment of 
the premises, the purchase money was 
payable immediately, and upon its pay^^ 
ment he would no doubt have received 
his deed. In McKennon v. Sterrett, 
supra, the purchase money was not to be 
paid until the vendor made a good title. 
Here its payment was not postponed until 
the occurrence of any period or event. 
The purchase money was due at once, 
the only condition or stipulation being as 
the time when the deed would be given. 
It was to be delivered upon the vendee 
making settlement. Having failed to 
make settlement promptly, having elect- 
ed to retain the money, and at the same 
time having had the undisturbed enjoy- 
ment of the premises, liability for interest 
is the price. 

We think there is no evidence under 
which the written agreement could be 
modified as claimed by counsel for the 
defendant, and the stipulation be read 
into it, that the purchase money should 
be paid in monthly instalments of $25 
each. The plaintiff admits an error in 
the calculation of the interest to the ex- 
tent of an excess of $41.35. The item of 
interest named in the verdict will there- 
fore be reduced from $737.50 to $696.15 

The rule for new trial is dismissed. 



C P. of McKean Co. 

Bailey v. Bailey. 
Divorce — Larceny from person — Infamous 
crime. 

The conviction of a husband of larceny from 
the person, followed by a sentence of four ]^ears* 
imprisonment, does not furnish his wife a 
ground for divorce. 

The legislature, in using the words '* infamous 
crime," In the Act of June i, 1891, P. L. 14a, 



intended them to be understood in their tech- 
nical or legal meaning. 

Libel in divorce. 
Charles E, fudd for libelant. 
May 15th, 1902. Morrison, P. J. — 
The libelant and respiindent were law- 
fully married on July 16, 1898. 

On October 9, 190c, the respondent, 
George L. Bailey, was tried in the Court 
of Quarter Sessions of McKean Connty, 
before the court and a jury, on the charge 
of larceny from the person, and he was 
found guilty. 

On October 12, 1 901, the defendant in 
that case, the respondent here, was sen- 
tenced by the court to pay a fine of $100 
to the Commonwealth, and pay the costs 
of prosecution and return the property 
stolen, if not already returned, or pay 
the owner the value thereof, and undergo 
imprisonment in the Western Peniten- 
tiary of Pennsylvania, in the city and 
county of Allegheny, for a period of four 
years, from October 12, 1901. 

On December 27, 1901, the libelant 
presented her petition or libel, and a sub- 
poena was awarded, returnable to No. 
63, February Term. 1902. This sub- 
poena was duly served on the respondent, 
George L. Bailey, on January 15, 1902, in 
the Western Penitentiary at Allegheny. 
No appearance has been entered for the 
respondent and no defense interposed on 
his part. 

The sole ground for divorce stated in 
the libel is that the said George L- Bailey 
was charged at No. 29, Octot^r Sessions, 
1901, in McKean County, Pennsylvania, 
with larceny from the person, and was 
tried, convicted and sentenced by the 
court to the Western Penitentiary in Al- 
legheny County and State of Pennsyl- 
vania, for four years, from October 12, 
1961. 

Our question then is, does this present 
a legal ground for a divorce? The Act 
of May 8, 1854, P. L. 644, provides: 
"Where either of the parties shall have 
been convicted of a felony and sentenced 
by the proper court either to the county 
prison of the proper county, or to the 
penitentiary of the proper district, for 
any term exceeding two years: Provid- 
ed, That such application for divorce be 
made by the husband or wife of the party 
so convicted and sentenced.' ' 
This act as amended by the Act of 
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June I, i89i» P. L. 142, now reads: 
"When either of the parties heretofore 
has been or hereafter snail be convicted 
of forgery or any infamous crime, either 
within or without this State, and sen- 
tenced to imprisonment for any term ex- 
ceeding two years: Provided, That such 
application for a divorce be made by the 
husband or wife of the party so convict- 
ed and sentenced: And provided further , 
In cases where the conviction was had 
outside this State, that the crime for 
which it was had be one which by the 
laws of this State may be punished by 
imprisonment for two years or more." 

It will be noted that under the Act of 
May 8, 1854, a conviction of felony and 
sentence to imprisonment for a term ex- 
ceeding two years was ground for a di- 
virce, but under the act as amended by 
the Act of June i, 1891, supra, this is 
changed so as to make a conviction of 
forgery or any infamous crime ground 
for a divorce. The question presented is 
whether larceny from the person is an in- 
famous crime. It has been said often 
that an ''infamous crime" is one that 
Incapacitates a party as a witness. At 
common law it included treason, felony, 
receiving stolen goods, several other 
crimes, and all offenses founded in fraud, 
and which come within the general idea 
of crimen falsi, Mr. Greenleaf deduces 
from the decisions this rule: **The crimen 
falsi of the common law not only involves 
the idea of falsehood, but also is one 
which may injuriously affect the admin- 
istration of justice by the introduction of 
&lsehood and fraud," i Greenleaf £v. 
sec. 373. In Pennsylvania it has never 
been held to include felonies. In Skin- 
ner V. Perot, I Ashmead 57, it wa9 said, 
"A conviction of felony without an at- 
tainder does not destroy the competency 
of a witness." 

In Com'th v. Murphy, 3 Clarke, 290, 
it was held that a conviction of receiving 
stolen goods, knowing the same to have 
bc«n stolen, does not render the defend- 
ant an incompetent witness. In Bickel 
V. Fasig, 33 Pa. 463, it was held that a 
conviction of conspiracy to cheat and de- 
fraud creditors does not disqualify a party 
as a witness. This case holds that the 
usual distribution of infapiotis offenses is 
not treason, felony and the crimen falsi. 
But we do not understand that it has 
ever been held in Pennsylvania that all 



felonies are infamous crimes within the 
meaning of the law, and we have been 
unable to find any statute of decision of 
the Supreme Court of our State that 
makes larceny from the person an "in- 
famous crime." In Nevergold v. Never- 
gold, 20 Pa. C. C. R. 108. it was held 
that burglary is not an infamous crime 
within the meaning of the act referring 
to the Act of May 8, 1854, as amended 
by the Act of 1891, P. L. 142. In 
Wheeler v. Wheeler, 13 Pa. C C. R. 396, 
in a well-considered opinion, it was held 
that a conviction of an assault with in- 
tent to pommit rape and sentence to the 
penitentiary for a period of two years and 
six months, was not ground for a divorce 
under the Act of June i, 1891, supra. 
In this case Judge Gunster says, on page 
398: "In Pennsylvania, however, the 
words 'infamous crime' are properly a 
legal phrase, and are therefore to be 
taken in their legal sense, unless it ap- 
pears from the contex that such was not 
the intention. And it has been uniform- 
ly held that the conviction of a person of 
an infamous crime renders him incompe- 
tent to be a witness thereafter, and that 
it was not the nature of the punishment, 
but of the offiense which determines its 
infamous character; Commonwealth v. 
Shaver, 3 W. & S. 338; Schuylkill Co. 
V. Copley. 67 Pa. 386; Bickel's Execu- 
tors V. Fasig's Administrators, 33 Pa. 
463; Commonwealth tor use of Lawson 
V. Ohio and Pa. R. R. Co., i Grant 329; 
Davis V. Carey, 141 Pa. 314. It must 
be remembered that the reason and pur- 
pose for the use of the words in the Con- 
stitution of the United States are entirely 
wanting when the same words are used 
in our Constitution and statutes, and our 
courts have always clung to the common- 
law list of infamous crimes. This, I 
think, is made clear by the Shaver case 
and the case of Schuylkill Co. v. Copley, 
supra.'' In the latter case Agnew, J., 
says: "It is now settled that it is not 
the nature of the punishment but of the 
offense which determines its infamous 
character." 

Infamous crimes are treason, felony, 
and every species of crimen falsi, such as 
forgery, perjury, subornation of perjury, 
and offenses of offending the public ad- 
ministration ot justice, such as bribing a 
witness to absent himself, and not to give 
evidence, and conspiracies to obstruct the 
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administration of justice, or falsely to 
accuse one of an indictable crime. This 
isclearly the limitation of the infamons 
crimes as understood in this State. 

Now, while Judge Agnew sajs in- 
famous crimes are treason, felony, etc , 
yet in the li'ght of all the cases we do cot 
think he intended to hold that all felonies 
were infamous within the meaning of the 
law. In our opinion the legislative in- 
tent must have been in this line, other- 
wise it is difficult to understand why the 
Aci of 1854 ^^s amended so as to read 
forgery and other infamous crimes. It 
seems to us that the purpose was .to eli 
minate felonies which were not infamous 
within the meaning of the law as it had 
long been Interpreted by judicial con- 
struction. 

Our attention has been called to the 
case of Hess v. Hess, 8 Pa. Dlst. Rep. 
451, in which Judge Clark holds in sub- 
stance that '*the words 'any infamous 
crime' in the Act of June i, 1891, P. L. 
142, are to be construed in a broad and 
comprehensive sense. A conviction and 
sentence for burglary is an infamous 
crime within the spirit and meaning of 
the act, it being a felony under the stat- 
utes of Pennsylvania, and constitutes 
grounds for divorce.'* 

We have carefully read and considered 
this opinion, but cannot agree with its 
conclusions. The learned Judge says. 
on page 454, **Under our view, the 
words 'any infamous crime' in the Act 
of 1 89 1, supra^ should not be construed 
in its technical, but rather in its popular 
sense; particularly is this the case where 
the crime charged is that of treason or 
felony." We feel compelled to take the 
opposite view and to conclude that the 
legislature in using the words infamous 
crime in the Act of 1891, intended it to 
be understood in its technical or legal 
meaning. Since our Act of March 31, 
i860, section 181, Purdon, 12th Ed., p. 
563, we are unabie to see how a convic- 
tion and sentence of an ordinary felony 
renders a defendant infamous within the 
meaning of the law. This section gives 
to the defendant who endures the punish- 
ment prescribed by his sentence the same 
benefit and effect as a pardon by the gov- 
ernor. 

We are quite clearly of the opinion that 
the offense of which the respondent was 



convicted, to wit, larceny from the per- 
son, is not an infamous crime within the 
meaning of the law, and therefore the 
decree of divorce is refused and the case 
is dismissed at the cost of the libelant. 



ORPHANS' COURT. 



O, C. of 



Allegheny Co> 



Rosenstell's Estate. 



Exception to executor^ s account— Authority 
of executor to rent, 

Exceptiont to the ezecntor's acoomit for in- 
•ufBciencj of the amount for which executor 
leased property must l>e dismissed, as the ez* 
ecutor had no authority to collect the rents, 
and it appears that the executor rented the 
property as agent of the owners. 

George H, Quaill for accountant. 
James M^ Nevin for exceptant. 

September 5, 1902. Cohen, A. J.— 
The main exceptions herein have refer- 
ence only to the insufficiency of the 
amount for which the executor leased the 
realty of decedent. Under all the fisicts 
of this case there is every presumption 
that the executor in so renting the prop- 
erty acted as agent for the owners, none 
of whom it appears ever attempted dur- 
ing the period of nearly four years to 
rent the same, or to collect the rents from 
the lessees. As executor he had no right 
to so collect; he therefore could have 
acted in no other capacity. Such being 
the case it is too well settled to need cita- 
tions that the Orphans' Court is not the 
proper forum for adjusting the exceptions 
as to the surplus of rent which it is al- 
leged should have been collected. We 
cannot therefore consider the evidence as 
submitted in reference to this matter, 
hence it follows that all exceptions as to 
this subject matter must be and are here- 
by dismissed. 

The exceptions to accountant's state- 
ment of taxes must also be dismissed for 
the reason that if the executor acted as 
agent, the payment for taxes were proper, 
and for the further reason that except- 
ant's brief admits they were paid, but 
denies the right of their being credited^ 
because more rent should have been ob- 
tained, a subject which, as already indi- 
cated, is not within the iurisdiction'of 
this court. . 
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C. p. No. 2, of 



Allegheny Co. 



Pierce, for use, v. Mower. 
Voluntary assignment — Setting asside 
Sheriff s sale — Act of June 4, ipoi, 

A mortgage made in 1900 was foreclosed and 
the property fold by the Sheriff. The day be- 
fore the sale the defendant made a Tolnntary 
assignment nnder the Act of Jnne 4, 1901. A 
petition was presented to have the sale set aside 
so that the assignee might sell the property. 
Hbu), that the act pnt the setting aside of sale 
in the discretion of the court, and no good 
reason being advanced for setting aside the sale 
the petition wonld be refused. 

The Act of 1 901 is not retroactive and does 
not affect a mortgage given prior to its passage. 

Not decided whether the Act of 1901 is sus- 
pended by the National Bankruptcy Law.' 

Sur mle to set aside Sheriff's sale of 
real estate. 

C. F. & E. /. McKenna for petitioners. 
Pierce^ Jackson & Lang^ contra. 

February 25, 1902. Frazbr. P. J. — 
On the 4tb day of April, 1900, the de- 
fendant, Annie M. Mower^ being the 
owner of two lots of ground situate in the 
borough of Turtle Creek, together with 
her husband, executed and delivered a 
mortgage upon each of said lots to Wil 
liam T. Pierce, to secure an aggregate 
indebtedness of $6,000. These mort- 

Siges were recorded on the 5th day of 
pril, 1900 Defendant having default- 
ed in her intertst payments, foreclosure 
proceedings were instituted, judgments 
obtained, and the properties advertised 
for sale by the Sheriff on January 6, 1902, 
and sold January nth. That on Jan- 
uary io» 1902, defendant, her husband, 
John L. Mower, joining with her, execut- 
ed and delivered to the Union Trust 
Company of Pittsburg a deed of volun 
tary assignment for the benefit of her 
creditors, under the Act of June 4, 1901, 
jP. L. 404. The purposes of these rules 
is to have the sales made by the Sheriff 
set aside, so that fhe assignee may sell 
the properties. It is not contended that 
the indebtedness secured by the mort- 
gages In not bona Me and due and owing. 
The only reason advanced in support of 



the rule is, that under the Act of 1901, 
the property should be turned over to the 
assignee to be sold by it. While the act 
provides that "executions maj/ be stayed 
by the court to enable the property to be 
sold by the assignee or receiver,** we 
find nothing in the act which makes it 
obligatory upon the court to grant such 
stay and require a mortgagee to await a 
sale of the mortgaged premisses by an 
assignee. No doubt there are casses in 
which an order of that kind would be 
proper. In these cases, however, no 
good reason has been given for setting 
amde the sales made by the Sheriff, in 
order that the assignee may re sell the 
properties. No objection is made to the 
manner in which the Sheriff's sale was 
conducted, nor is it claimed that a better 
price can be obtained for the properties, 
or either of them, at a re- sale; another 
sale would, therefore, only incur addi- 
tional cost and expense without benefit 
to any person. Another reason which 
we think is sufficient to defeat the present 
rule is that the Act of 190 1 is not retro*, 
active, and therefore does not apply to 
this case, the indebtedness here, and the 
mortgage given to secure it having been 
contracted and executed before tl^ pass- 
age of the act. 

As to whether the Act of 1901 is sus* 
pended by the National Bankrupt Law 
need not be discussed, in view of the con- 
cltisions reached above. 

Rule discharged, and order of January 
1 8th, directing Sheriff to withhold ex* 
ecution and delivery of deed for premises,^ 
is vacated. 



C. P. No. 2, of Allegheny Co. 

Sharp V. Woolsiayer et al. 
Bankruptcy — Setting aside attachment — 
Practice. 

Where an attachment execution has been is- 
sued and the United States Court has refused 
to set it aside as a preference nnder the bank- 
ruptcy law, the Common Pleas Court will not 
set it aside on a rule, but will allow it to pro- 
ceed to trial where all questions can be regu- 
larly determined. 

Rule to set aside attachment. 

W. A. Hudson and Albert York Smith 
for trustee. 

W, S, Woods for garnishee. 

June 2ist, 1902. Shafkr, J. — Upon 
the petition of die trustee in bankruptcy 
of A. H. Woolsiayer, the defendant here- 
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in, a rale was granted npon the plaintiff 
to show cause why the attachment pro- 
ceedings herein should not be set aside, 
as being void under the bankruptcy law; 
and also 'upon James Lyons, the gar- 
nishee, to show cause why he could not 
pay over to the petitioner the sum. of 
money admitted to be in his hands. 

The matter was heard upon petition 
and answer, and from these pleadings it 
appears that Woolslayer made a judg- 
ment note to the plaintiff's testator \ipon 
which judgment was entered in 1897. 
That on June 14, 1901. this execution 
attachment was issued thereon and served 
on the garnishee, and that soon thereaf- 
ter the defendant Woolslayer filed his 
petition in bankruptcy, and was adjudg- 
ed a bankrupt. On September 9, 1901, 
the trustee presented his petition to this 
court asking leave to intervene in this 
suit, and procured a rule to show oLnat 
why he should not be allowed to do ' so, 
which was shortly afterwards discharged. 
That afterwards he applied to the United 
States District Court for a restraining 
order to restrain the plaintiff herein fi-om 
further proceeding on this execution 'at 
tachment, upon which a rule was grant* 
ed, which on November 13, 1901, was 
discharged and the petition dismissed. 
That on December 2c, 1901, the defend- 
ant brought his action against the nr- 
nishee in the Court of Common Fleas 
No. I , which is yet pending. The pre- 
sent case is on the issue docket on a plea 
ointdla bona. It further appears that 
the bankrupt has claimed his exemption 
out of the funds in the hands of the gar- 
nishee in this case, and the plaintiff 
claims, as an exemption was waived in 
the note upon which his judgment Was 
entered, he is entitled at least to the 
amount of the exemption. 

As we understand the provisions of the 
bankrupt law of 1898 it makes null find 
void all attachments against a person 
who is insolvent at any time within Ibur 
months prior to the time of filing the pe- 
tition in bankruptcy against him, in case 
he is adjudged a bankrupt. We do not 
understand, therefore, why the attaoh- 
ment in this case is not avoided by the 
Bankrupt Act, but as the bankrupt court 
has itself declined to restrain the plaintiff 
from prosecuting his execution attach- 
ment, we do not think it proper to strike 
it down in the summary manner asked for 



in the petition, but deem it better to allow 
the case to proceed to trial, where all the 
questions which arise can be regularly 
determined. 
The rule is therefore discharged. 



ORPHANS' COURT. 



O. C of 



Lancaster Co. 



In re Keener's Estate. 



Advancements — Direction in iviU to deduct 
%umfrom legacy ^Mistake of testator as 
to facts — Evidence, 

While a mere declaration in a will that a per- 
ion is indebted to the testator would not be 
competent evidence of a debt in a suit for its 
recovery, nevertheless a testamentary direction 
for its deduction from a legacy ia conclusive on 
distribution, and the legatee may not show 
either that the testator was mistaken as to its 
existence or amount, or that it was barred by 
limitation. 

A testator can convert a debt, however de- 
ceptive the possible proof of it and however it 
is barred by time, into a present advancement 
and so make it deductab!e from the portions of 
his legatees. 

Where all legatees are alive they are com- 
petent witnesses between themselves as to ad- 
vancements. 

A testator bequeathed inter alia a deceased 
son's **di8tribnuve share" to the son's child- 
ren and directed that advancements to the 
son or the children should be deducted there- 
from. A duly authenticated book of advance- 
ments was found, in which was charged against 
the son inter alia "Amount left in farm on ac- 
count of his share of my estate, $2000, ' ' and the 
whole account was signed by the decedent. 
Hbld, that the auditor was correct in deduct- 
ing this amount from the children's legacy, 
alUiough the entry in the advancement uock, 
wail mMbe nine years after the son's death, even 
though it might be true, as claimed, that there 
was in fact no faooo charge on the fiirm. 

Exceptions to report of auditor. 

Simon P, Ehy for exceptions. 

Isaac R, Herr for estate. 

January 19th, 1901. Landis, J.-^ 
Though ten exceptions and tv^o addi-, 
tional exceptions have been filed by coun^ 
sel for the children of Henry M. Keener^ 
deceased, nevertheless, all of them raise 
but one and the same question. This is, 
whether the auditor properly charged the 
said children with an advancement of 
$2,000. 

By the will of the testator, he provide 
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:«s follows: "Second. I give and be- 
queath to the children of my aon Henry, 
deceased, his distributive share of my 
estate, less the advancements to him 
and his child or children, which shall 
be deducted in this and in every in- 
stance." The same provisions as to 
advancements is made in regard to the 
shares of all his other children and grand- 
children. At the andit a book was pre- 
sented which was admitted to be the 
Family oook of the decedent. In the 
beginning of it is written: *' Family Book 
of Joseph Keener containing the charges 
made against his children for sundry arti- 
cles and household goods. March 4th, 
1863." To this is added, in the hand- 
writing of 'Squire C. S. Hoffman, but 
by direction of the testator: "And all of 
which as shown in each account shall be 
accounted for by each child in the distri 
bution of my estate." Joseph B. Keener 
signed his name below. The first ac- 
count in this book is that of his s<»n, 
Henry, and at the top of the page are the 
words: "Advanced to my son Henry, 
as follows." Then follow the items of 
the account, and at the bottom is signed 
the name of Joseph B. Keener. The 
book also contains the accounts of the 
other children, which were admitted to 
be correct. 

Henry Keener, the son, died some 
years ago, and his estate was, in the life- 
time of his father, settled up. His child- 
ren, however, now claim that the item in 
the testator's account against their father, 
viz: ''Amount left in farm on account 
of his share of my estate $2 000.00." is 
Incorrect, as no such amount was left in 
the farm by the testator for Henry's 
benefit, and they are, therefore, improp 
erly charged with that amount. Before 
entering into any controversy over these 
disput^ &ct8, let us see what the status 
of all parties under the law is. 

In Bichelberger's Estate, 135 Pa. 160, 
it is held that "while a mere declaration 
in a will that a person is indebted to the 
testator would not be competent evidence 
of a debt in a suit for its recovery, never- 
theless, a testamentary direction for its 
deduction from a legacy is conclusive on 
distributioQ, and the legatee may not 
show either that the testator was mis 
taken as to its existence or amount, or 
that it was barred by limitation." For 



this reason the Court in that case decided 
that the share of one of the tesutor's 
daughters was chargeable with the sum 
of $3,600, although it was proven before 
the auditor that the amount thus cbarged 
was not her debt, but that of her hus- 
band, and also that it was barred by the 
statute of limitations. In like manner in 
ScbelVs Estate, 15 Pa. C. C. 372, where 
the will provided t .at moneys which the 
testator had advanced to his sons and 
entered in a memorandum book, as well 
as moneys which he might thereafter ad- 
vance, should form part of the testamen- 
tary shares of such sons, such book en- 
tries, whether true or fictitiotis, became 
an arbitrary measure of the sons' shares 
in the estate, and if the sons took under the 
wiU they had no standing to contest the 
correctness of the amounts thus charged 
against them, and in Christian Rohrer's 
Estate, 17 Lane. L. R. 393, this Court 
has lately followed the same rule. 

A man's estate is his own, to do with 
as he pleases. He has the power to dis- 
pose of it by will, and if showing a de- 
sire to equalize his children, he distrib- 
utes, it in a way which appears to him to 
be just, but actually works hardship to 
some of them, his legatees cannot take 
under that will and yet conplain of its 
provisions. The indebtedness of his 
children to himself is peculiarly within 
his own knowledge: but, even if he 
makes a mistake, there is no remedy. 

i^or does it matter that the $2,000 was 
only charged against Henry's account 
sinct 1S95. A testator can convert a 
debt, however deceptive the positive 
proof of it, and however it is barred by 
time, into a present advancement, and so 
make it deductible from the portions of 
his legatees; Bichelberger's Estate, supra/ 
Green v. Howell. 6 W. &S. 203; Grim's 
Appeal, 105 Pa 375. 

We do not, therefore, see that the evi- 
dence of Fanny Epler is important in the 
decision of the present controversy; but, 
considering the question merely as a mat- 
ter of law, we have no doubt that she 
was competent. Counsel has also object- 
ed to the evidence of Anna Peck; but 
thci notes of testimony fail to show that 
this witness was ever examined on this 
subject. It must be recollected that the 
legacy in this case was given to the child- 
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ren of Henry, who were m full life and 
claimaots against the fund for disttibu- 
tion. The share was only subject to ad* 
vancements made to him and his child or 
children. The witness had no interest 
antagnostic to the estate, and all the lega- 
tees or claimants were in being Henry 
never had any bequest under this will, 
his children did not inherit through him, 
and his name was only mentioned in the 
will so that his children*8 share should 
be charged with any advancements 
made to him in his lifetime. This pro- 
vision was made evidently for the pur 
pose of producing equality among all the 
testator's descendants, and it is presumed 
that this object was accomplished. The 
Act of 1887 was not in any way involved, 
and between themselves all the parties 
could be witnesses. 

We have, therefore, before us a case 
where the testator expressly declares that 
all advancements — their own or their 
father's*— shall be charged against these 
children , who are now complainic g . We 
have, in addition, the "Family Book," 
prepared under the direction of the testa- 
tor and at his request. And lastly, after 
the whole account is made up, including 
this disputed item of $2,000, we find it 
signed by the testator. The entries in 
the book catised to be made by the father 
were competent evidence; Henffst's Es 
tate, 6 W. 86; Haverstock v Sarbach, i 
W. .& S. 393, and the receipt in the deed 
was not conclusive. Under all the cir- 
cumstances we do not see how the audi- 
tor could have made any other distribu- 
tion und^r the law than the one contain- 
ed in his report. We therefore dismiss 
the exceptions and absolutely confirm the 
the auditor's report. 

Exceptions dismissed, and auditor's re- 
port confirmed. 



O. C. of Philadelphia Co. 

Naylor's Estate. 

Practice, O, C. — Findings of/act by au- 
diting judge — Reversal of— Recommit 
ting adjudication 0/ auditing judge* 

Facts found by an auditing judge, like the 
verdict of a jury, should uot be disturbed, un- 
less clear error appear. 

Where credits claimed b^ an accountant are 
sustained by the auditing judge but are found 
by the court in banc not to have been supported 
by competent proof, through an apparent over- 



sight on the part of the accountant, the adjudi- 
cation will be recommitted. 

Exceptions to adjudication. 

Frederick Taylor Pusey for exceptants. 

R. O. Moon for accountant. 

June 21. I9D2. Hanna, P. J.—The 
first exception is to the finding by the 
auditing judge of a gift by testatrix of 
her household furniture and jewelry to ^ 
her mother and sisters. 

It appears from the notes of testi- 
mony, but is not stated in the adjudi- 
cation, that the husband and guardian 
of the minor child of testatrix claimed 
to surcharge the execntor with the val- 
ue of certain personal property belong- 
ing to her in her possession at her 
death and not accounted for. 

This was objected to by the executor 
on the ground that all the items of per- 
sonal property were given away by tes- 
tatrix to her mother and sisters in her 
lifetime, and therefore never came into 
his custody. 

The auditing judge sustained the con- 
tention on the part of the executor, 
and found as a fact that testatrix, a 
few hours before her death, delivered 
her furniture and jewelry to her mother 
and sisters. 

Under the well settled rule, this 
conclusion upon a question of fact, 
like the verdict of a jury, should not 
be disturbed unless a clear error be 
made to appear from the testimony. 

We have examined the testimony pre- 
sented, and it well sustains the result 
reached by the auditing judge, and 
had it been submitted to a jtiry, we 
think such would have been the ver* 
diet. 

All the circumstances show that tes- 
tatrix, although she had previously* 
executed a will bequeathing her per- 
sonal property to her minor child, yet, 
in her last days and moments, her 
gratitude \o her mother, with whom 
she lived, and affection for her sisters, 
no doubt prompted her to divide among^ 
them the few ai tides of household fur- 
niture and personal trinkets as a slight 
return for their kindness and regard 
for her during her illness. 



Digitized by 



Google 



YORK LEGAL RECORD. 



69 



li?ork legal IRecotb. 



Vol. XVI. THURSDAY, OCTOBER 2, 1902. No. x8. 



ORPHANS' COURT. 

O. C. of Mofitgomerj Co. 

HofFman's Estate. 
Decedents^ estates — Right of daughter with 
independent means 

An adult daughter, possessed of independent 
means, who at the time of her mother's death 
was a member of her family, is entitled to have 
I300 worth of property of decedent set apart 
and appraised to her under the Act of April 14, 
1851, P. L. 6t2. 

Rule to show cause why personal prop 
erty should not be set aside under claim 
for exemption. 

Freas Styer for petitioner. 

H. M. Brownback, contra. 

July 17th, 1901. S01.LY, P. J.— This 
case was heard on petition and answer, 
and from th^m the facts appear. Rebec 
ca Hoffman died in the Borough of Nor- 
ristown on January* 28, 1901, leaving a 
last will and testament, which was duly 
probated, and letters testamentary were 
granted by the register of wills of this 
county to Charles B. Ramsey and Frank 
H. Baker, the executors. The decedent 
left an estate appraised at $3026. The 
decedent was the widow of Samuel Hoff- 
man, and resided at No. 348 East Mar- 
shall street, Norristown, in the house de- 
vised by her husband to her for life. She 
left surviving the following children and 
heirs: Charles B. Ramsey, William Ram 
sey and Charles Fulton, son of a deceased 
daughter (these two sons and deceased 
daughter being children of a former mar- 
riage.) and Milton Hoffman, David Fretz, 
son of a deceased daughter, and Emma I. 
Keel, the petitioner, these two latter be- 
ing the children of issue of the marriage 
with Samuel Hoffman. 

All the children had left the parental 
roof and established homes of their own 
long before their mother*s death, except 
Mrs. Keel, who lived with her mother in 
the Marshall street house from the time 
of her father's death, in 1876, until the 
decease of her mother. She married J. 
Thompson Keel in 1880, and all lived 
together at the same place until his death 
in 1892. During this period of about 
twenty- fiTC years, from 1876 to 1901, the 



family relation between Mrs. Keel and 
her mother was unbroken. Mrs. Keel 
was the housekeeper, took charge of the 
home and managed it. the family first 
consisting of the mother and the peti- 
tioner until marriage, then consisting of 
the mother, herselt and her husband until 
the death of the latter, and from that time 
on of the mother and herself. The ex- 
ecutors in their answer aver that the 
mother provided the furniture, coal, etc.« 
and the daughter provided food and like 
necessaries, but do not deny the exis- 
tence of family relationship. 

The petitioner is in receipt of an in- 
come derived from a fund of about $5000 
from her husband's estate, and by the 
will of her mother receives the dividends 
on some stock of the Pennsylvania Rail- 
road Company. This appears to be the 
whole of the estate of the petitioner. 

The application here is on the part of 
an adult daughter of a wtdowed mother 
to have $300 worth of her mother's estate 
set apart to her under the Act of April 
14, 1851, P. L. 612. 

The Act reads as follows: 'The widow 
or children of any decedent dying within 
this Commonwealth, testate or intestate^ 
may retain either real or personal prop- 
erty belonging to said estate to the value 
of $300,' and the same shall not be sold, 
but suffered to remain for the use of the 
widow or family; and it shall be the 
duty of the executor or administrator of 
said decedent to have the said property 
appraised,*' etc. 

Until Hime's Appeal, 94 Pa. 381, was 
decided in 1880, the Act was regarded as 
applying only to the estate of a deceased 
husband or father, and that both the 
spirit and meaning of the Act referred 
alone to such estate. In King's Appeal, 
84 Pa. 345, decided in 1877, Mr. Justice 
Mercur, in speaking for the Supreme 
Court, distinctly said the Act was not in- 
tended to apply to the property of a wife, 
and its provisions were limited to the 
property left by the husband or father. 
But in . Hime's Appeal the court dis- 
tinguished King's Appeal upon the facts 
of the two cases, held substantially that 
where no marital rights of a htisband are 
invoked, and the claimant is a minor 
child who seeks to have set aside prop- 
erty of the estate of a widow and not of 
a wife, she is entitled to the benefit of the 
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Act. The law is settled, therefore, that 
the exemption can be claimed by a minor 
child or children ont ot the estate or 
property of a deceased widow and mother* 
See, also, Wanger's Appeal, 105 Pa. 347. 

The hd that the petitioner is of fall 
age does not of itself deprive her of the 
benefit of the Act. The Act fixes no age 
or circumstances which shall deprive the 
children of a right to so claim; Barr's 
Appeal, I Monaghan (1883,) 764. 

It is conceded that the family relation 
had existed between the mother and the 
petitioner for many years, and existed at 
the time of the mother's death. Under 
the decisions, the existence of the family 
relation at the time of the death of the 
husband or parent is the foundation of 
the claim; Henkers Estate, 13 Pa. Su- 
perior Ct. 337. 

Must the adult chil i. notwithstanding 
the existence of ihe family relation, be 
dependent upon the mother? Or, in 
other words, must both family relation 
and depencency exist? 

In this case the petitioner, at the time 
of the death of her mother, had the in- 
come of a fund of about $5000. She was 
not entirely dependent, therefore, upon 
her mother for maintenance. It is claim- 
ed by the executors that as the Act was 
intended as a gratuity to the widow or 
children of the deceased for their support 
during the settlement of the estate, the 
child must also be dependent on the pa- 
rent for support; Halbe's Estate, 9 Pa. 
C. C. Reps. 512; Young's Estate, 3 Dis- 
trict Reps. 758; Armstiong*s Appeal. 2 
Ches. Co. Reps 476. and that the Act 
was not intended to apply to a case like 
this, where the value of the estate enjoy- 
ed by the petitioner is nearly double the 
amount of the mother's estate. 

In Barr's Appeal, supra, the court be- 
low, Rockefeller, P. J., in its opinion, 
held that * 'residence, membership of the 
family and dependence upon the deceased 
are the true tests without regard to age;" 
but the Supreme Court makes no refer- 
ence to dependency. It says: 'The Act 
fixes no age or circumstances which shall 
deprive the children of a right to claim. 
Here the appellee always lived with her 
father, the decedent, as a member of his 
fieimily. She C3ntinued with him after 
she had arrived at the age of twenty^one 



years, as she had before. She remained 
as a child, not as a servant. The lan- 
gnage ofthe Act does not bar her claim. 
The spirit and purpose thereof In pro- 
viding this sum for the family gives it to 
her. She fills the requirement of the 
statute." It is true in that case it ap- 
peared the claimant was dependent upon 
the father for support; but the Supreme 
Court decided the question upon the 
broad ground that neither age nor cir- 
cumstances were fixed hf the Act. In 
other cases cited by the learned counsel 
for the executors, the evidence was that 
the claimants were without means of sup- 
port, living with and dependent upon the 
father. It was simply decided in those 
cases that the claimant was entitled to 
the exemption. 

In the case of a widow, it has been 
held that it makes no difference whether 
she has unlimited means. She is entitled 
to retain property under the Act; Pale- 
thorp's Estate, 3 District Reps 145; 
Peeble's Estate, 157 Pa. 605. If the 
widow is entitled, why not the child? 
The Act says the widow or children may 
retain, etc. 

In no one of the cases decided by the 
Supreme Court in which the interpreta- 
tion of the Act of 185 1 has been the ques- 
tion has there been the slightest expres- 
sion as te the dependence of the claim int 
being an important or controlling ele- 
ment. Indeed, in one case, Barr's Ap- 
peal, where the lower court laid consid- 
erable stress upon the dependence of the 
claimant, the opinion of the Supr^pie 
Court is silent on that matter. 

The only reported case in which the 
main facts are nearly similar to those in 
this case is Lane's Estate, 6 District Reps. 
618. decided in 1897 by Judge Stewart, 
of Franklin county. In that case the de- 
cedent was a rotired clergyman, who had 
been a widower fcM* a number of years 
before his death. He left surviving two 
daughters, both adults, one mariied, re- 
siding with her husband in their own 
home, and the other unmarried, residing 
with her father. At the time of his death 
his household consisted of himself and 
the unmarried daughter. It further ap 
peared that she had an estate of $5000 or 
$6000. derived from her mother, and that 
the estate of the father, which was free 
from debt, was bequeathed by his will to 
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his two daughters in eqaal shares The 
ttomarried daughter claimed the exemp 
^on under the Act of 1851. Exceptions 
were filed to the allowance of the esemp- 
tion because, first, she was an adult; and, 
aecond, she had an estate of her own, 
and was not dependent upon her fither. 
4iIthough residing with him and the 
family relation existing at the time of his 
death. It was held that the family re 
lation and residence with the testator, 
and not the dependence of the daughter, 
was the criterion of her right to the ex- 
emption, and the exceptions were dis 
missed in a clear and convincing opinion 

Among other things, Judj^e Stewart 
w^.l says: ''In no decision of the Supreme 
Court can there be found a suggestion 
that, with respect to the right of either 
widow or child to participate, the law re- 
quires any other condiiion than member- 
ship in the family at the time of dece- 
dent's death. The effort to introduce 
any other conditions, such as dependence 
upon the parent, is clearJy outside the 
letter of the law, and as yet without war- 
rant in any authoritative decision . * * 
And so. upon what we believe to be 
reason and authority, we shall bold, until 
otherwise instructed by the Supreme 
Court, that where there is no widow, 
the right of the children comprising the 
family at the time of the death, whether 
one or more, to the exemption attaches 
at once, irrespective of any other condi- 
tion or circumstances. 

We adopt his reasoning and conclu- 
sions as applicable to this case. The 
membership of the claimant in the family 
of the decedent being clearly established, 
she is entitled to have $300 worth of the 
property of the decedent set apart and 
appraised to her under the provisions of 
the Act of April 14, 1851. It makes no 
difference that the deceased parent is her 
mother. 

The rule is made absolute, and it is 
ordered and decreed that Charles B. Ram- 
sey and Frank H. Baker, the executors 
of the last will and testament of Rebecca 
Hoffman, deceased, cause to be set apart 
and appraised personal property of the 
«aid esate to the value of $300, which 
Emma I Keel, the adult daugh er of the 
•decedent, elects to retain, in conformity 
with the provisions of the Act of April 
X4. '^51- 



COMMON PLEAS. 

C. p. of Schuylkill Co. 

Singer Sewing Machine Company v. Yaudskie. 

Trover-^JudfirYnent — Res adjudicata — Re- 
plevin. 

In An action of trover and conversion, the 
measure of damages is the value of the goods 
detaiued, with interest, and a verdict for dam- 
ages having beeo obtained by the plaintiff, the 
property in the subject-matter of the action 
vests in the defendant, and the plaintiff cannot 
afterwards maintain replevin therefor. 

Demurrer to plea in replevin. 

M. M, Burke for plaintiflF. 

IV, P. Ramsay for defendant. 

March 3rd. 1902. Marr, J. — The 
plaintiff, in this case, issned a writ of re- 
plevin against the defendant for one sew- 
ing machine (Singer,) No. 13.455085, 
to which writ the defendant pleaded, 
'*that the plaintiff commenced another 
action before Neil Brennan, a justice of 
the peace in and for said county, against 
the said defendant, in a certain plea of 
trover and conversion, for damages for 
the alleged conversion to his own use by 
the defendant of the same goods and 
chattels in the plaintiff's declaration in 
this action set forth, to wit: One sewing 
machine (Singer.) No. 13.455.085. in 
which former suit, so brought and pro- 
secuted against her, the said defendant, 
by said plaintiff, the said plaintiff recover- 
ed damages against her. ihe said defend- 
ant, for the sum of $28, that sum being 
the amount of damages then and there 
claimed by said plaintiff for said alleged 
conversion, and that neither said plaintiff 
nor said defen ant appealed from said 
judgment.'* 

Counsel, by agreement filed January 
24. 1902, consent to dispose of this case 
by the court, agreeing if the court holds 
that the recovery of this judgment in the 
plea filed is a bar to this suit, then judg- 
ment shall be entered for the defendant; 
otherwise, for the plaintiff. 

By the plea filed, it is evident that the 
parties to the respective controversies are 
the same, that the subject of controversy 
is the same, and that the cause of the 
action, to wit, the detention of the goods, 
is the same. In an action of trover and 
conversion, the measure of damages or- 
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dinarily is the Talue of the goods detain- 
ed, with interest od same; McDonald v. 
Scaife, ii Pa. 386, and Backenstoss v. 
Stahler's Administrators, 33 Pa. 257 
The plaintiff having obtained its verdict 
for damages, the property in the subject- 
matter of the action became vested in the 
defendant; 2 Troubat & Haly's Practice, 
55. 

In Marsh v. Pier, 4 Rawle 285, many 
cases are cited, showing when a judg- 
ment may be a bar to another action, 
and it seems to be there held that there 
cannot be a second investigation of the 
same original matter when it has once 
passed in remjudicatum. It is also there 
held that a plaintiff may, at his election, 
bring either trespass, trover, replevin, 
detinue or assumpsit to recover the value 
of his goods or compensation for the use 
of same, but, having selected his form of 
action and prosecuted same to final judg- 
ment, the right of property is changed. 
If a party brings an action of assumpsit 
tor the value of his goods, even if a 
second suit is tried before the first suit 
brought is tried, yet the parties are bound 
by it; Garvin v. Dawson, 13 S. & R. 
246. In an action of trover and conver- 
sion, the plaintiff is not bound to accept 
the goods if, in the meantime, they have 
been injured or deteriorated; Whitaker 
V. Houghton, 86 Pa. 48. 

From the foregoing authorities, it is 
evident that, in an action of trover and 
conversion, the cause of action is the un- 
lawful seizure and detention of property, 
and the measure of damages is the value 
of the property. When the plaintiff has 
recovered a judgment for the value of 
property thus seized and detained, or 
lawfully seized but unlawfully detained, 
can he then successfully claim the prop- 
erty? In the present case, counsel for 
plaintiff contends that the suit before the 
justice was only for the rent accruing 
under the terms of the lease and not for 
the property. To this it may be said 
that the pleadings do not sustain the po- 
sition. The form of action und^r the au 
thorities cited are adverse to the conten- 
tion and are controlled by the pleadings. 
The plea sets forth that the damages re- 
covered by the plaintiff were for the al- 
leged conver&ion. There is nothing 
wMch leads, or tends to lead, to the con- 
clusion that all that was recovered was 



the unpaid rent. An inspection of the- 
transcript of the justice, which has been^ 
given to us for inspection, shows that the 
judgment of the justice was for *'the 
value of the machine at the time of de- 
mand, $28." Under the pleadings and 
from an inspection of the justice's record, 
we necessarily fiod that the parties Uy 
the suits are the same and the subject- 
matter the same. We are therefore com- 
pelled to sustain the defendant. An ex- 
amination of the cases cited by the plain- 
tiff 's counsel readily shows that they do 
not control the questions at issue. 

Under the plea filed and in accordance 
with the agreement of counsel, judgment 
is hereby (Urected to be entered in favor 
of defendant and against plaintiff for the 
costs of suits. 



Abstracts of Recent Decisions. 



{Cases not otherwise designated are Su- 
preme Court cases J) 



Insurance ^Additions — Apportionments 
— A wing attached to the main building, 
and costing one-half the price of the main 
building, is an addition within the mean- 
ing of the policy of insurance, which 
grants '*the privilege to make additions, 
alterations and repairs, and this policy to 
cover on and in the same." Double in- 
surance takes place when the assured 
makes two or more insurances on the 
same subject, the same risk, and the 
same interest. Where one line of po- 
licies covers the existing buildings, and 
the policies grant the privilege to make 
additions, the same to be covered by the 
insurance, and another line covers a wing 
of the btjIJUfaig constructed after the first 
insuranoe^as written, upon a partial 
loss of the wing the specific insurance on 
the same must pay the loss, because there 
is no authority to apportion the original 
insurance and fix the amount applicable 
to the original building and the amount 
applicable to the added wing, and with- 
out such apportionment no pro rata con- 
tribution between the two lines of policies 
can be computed. — Meigs v. Insurance 
Company of North America^ (Mont* 
gomery C. P.) 18 Montgomery Covnty 
Law Reporter 164. 
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COMMON PLEAS. 



Forry's Admininlstrators v. Hanover Foundry and 
Machine Company. 

Insolvent Corporation— Interest oj Wit- 
nesses — Royalty . 

Upon the distribution of the balance in the 
hands of the Receiver of the insolvent corpora- 
tion, claims were presented by the administra- 
tors of a deceased director, who in common with 
other directors was a creditor of the corpora- 
tion. Claims were also presented by the survi- 
ving directors. Held, that the surviving di- 
rectors were not competent witnesses, their in- 
terest being adverse to that of the deceased di- 
rector. 

The directors having been compelled] to pay 
from their individual fund notes given by them 
as directors, were creditors of the corporation, 
and th« finding of the Auditor allowing them a 
dividend on their claims will be sustained. 

The company agreed to pay to the exceptants 
within sixty days after the expiration of each 
month ten per cent of the amount for which 
water wheels were sold as royalties. After the 
appointment of the receiver the money for 
wheels sold became due and was collectcKl by 
him. The auditor refused to allow these roy- 
alties in full, but only a dividend thereon. On 
exception filed, Hbld, that the exception must 
be sustained. 

The royalty only became payable after the 
receivership was created, and upon the collec- 
tion of the moneys collected by the receiver. 
It is therefore part of the moneys collected by 
the receiver, and is first to be paid, before said 
jnoneys are accounted for. It is not a claim 
which must submit to a dividend, with the 
claimants whose moneys were due at the crea- 
tion of the receivership, but like expenses of 
the receivership, is payable in full. 

Exceptions to Auditor's report. 

C. E, Ehreharty N M. Wanner, Geo. 
S, Schmidt and Charles A . Hawkins for 
ezceptioQS. 

NUes & Neff, contra. 

October 6, 1902. Bittkngkr, P. J.— 
The auditor finds, from the evidence, 
that the whole capital stock of the de- 
fendant corporation paid in was invested 
in real estate for its plant, and that there 
was no money to pay the running ex- 
penses, except that which the directors 
were able to borrow, in many if not 
nearly all instances, upon their individual 
credit. The first loan for this purpose 
was made August 17, 1891, and the con- 
tinued renewals of notes and the making 
of loans for the proper conduct of the busi- 



ness continued in this way until the appli- 
cation for the appointment of a receiver. 
In every instance where a loan was 
made to the company, the directors be- 
came surety for the payment of the loan. 
Finally David W. Forry, one of them, 
died. After his death, this bill was filed 
by his administrators, alleging the insol- 
vency of the corporation, its total indebt- 
edness exceeding $( 00, 000, part of which 
consisted of promissory notes to the 
amouut of $77,622.50, upon which said 
deceJent, as one of the directors, was 
either endorser or joint maker, of which 
promissory notes the directors had taken 
up $47,072.50 and given in their stead, 
the individual obligation of the directors, 
and held the notes taken up, as a valid 
and substantial liability of the corpora- 
tion; that since the death of David W. 
Forry the corporation had overdrawn its 
bank account, to the amount of between 
eight and . nine thousand dollars, which 
had been paid by the seven directors 
against whom the bill was filed, whereby 
they claim to be creditors of the corpor- 
ation. 

The answer of the defendants admits 
these facts, whereupon, on hearing, the 
court appointed William H. Overbaugh, 
one of the defendants, receiver, the bal- 
ance on whose account is now for distri- 
bution. 

The orderly disposition of the numer- 
our exceptions filed, requires, first, the 
consideration of the 15th exception, in- 
volving the competency of William H. 
Overbaugh an John Krug to testify 
against the estate of David W. Forry, 
deceased, who, until his death, had been 
Vice President of the company and a fel- 
low director with the seven claimants on 
the notes. 

The said estate is a claimant with the 
other late directors in receiving an award 
on all the notes on which the said di- 
rectors were either makers or endorsers, 
which the directors had paid in money or 
by their individual notes. It had no 
claim on notes and claims on which the 
allowance of an award to the surviving 
seven directors, which are excepted to. 
It was to the interest of said estate to 
have as large a dividend as possible 
awarded on all the notes on which said 
David W. Forry, now deceased, was lia- 
ble as joint maker or endorser with the 
defendant directors. 
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The administrators objected to No. i 
and No. 2, dated November 5* 1898, and 
October 15, 1898, given by the company 
respectively to Vincent 0*Bold and to V. 
O'Bold, G. D. Gitt, Andrew Rudisill, 
John Krug, Jesse Forry, William B. 
Overbangh and Carl Erdman, the first 
for $5,500 and the latter for $7,690.61; 
to Note No. 49, dated July 26, 1895, ^^ 
William Solliday for $1,500 (by the 
company;) No. 68, Note to Stephen 
Keefer for $1,000; to No. 79, given to 
the above named seven directors by the 
company for $9,000, to make good the 
overdraft on the bank; and to the e%ht 
notes, from No. 8 to 16 inclusive, which 
have been assigned to the said defendant 
directors, on their claim that their indi 
vidual moneys deposited in the First Na- 
tional Bank of Hanover, paid the same 
to the several holders of said notes. 

Other notes and claims were objected 
to by the said administrators of David 
W. Forry, deceased, but the above men- 
tioned are the only ones covered bythe 
exceptions. 

Are the said John Krug and William 
H. Overbaugh competent witnesses to 
testify against the interest of the estate 
of David W. Forry, deceased, in the face 
of the objection to their competency be- 
fore the auditor? We fail to find any 
testimony against the interest of David 
W. Forry, deceased, by John Krug af- 
fecting the notes and claims covered by 
the exceptions. He was examined in 
reference to note No. 17, not covered by 
the exceptions. We think that William 
H. Overbaugh is an incompetent witness 
to testify against the interest of said de- 
ceased director of the company on the 
claims covered by the exceptions, tlis 
interest in the contest before the auditor 
was to have awarded to him and the other 
directors a dividend upon all the notes 
and claims contested by the administra 
tors of David W. Forry. The interests 
of the estate was to have the moneys 
awarded upon the other notes and claims, 
the validity of which was not disputed 
and on which the said deceased was ad- 
mittedly liable. 

"To exclude a witness on the ground 
of interest, it is necessary he shonld have 
a vested interest, not in the question, but 
in the event of the suit.** With the ex- 
ception specified in Section 5 of the Act 
of May 23, 1887, all parties are compe- 



tent witnesses. By exception (e) of said 
section, the disqualification is made to 
depend not only on the fact of being the 
remaining party, but also of having an 
adverse interest; Dissonv. McGraw, 151 
Pa. 98. 

The interest of the witness, William 
H. Overbaugh, is against the interest of 
the estate of David W. Forry deceased, 
on the claims excepted to in this distri- 
tribution, and therefore, he was not com- 
petent to testify in regard to these claims. 
The 15th exception is therefore sustain- 
ed, as to said claims excepted to. 

The journal and bank book of the 
company were clearly admissible, in con- 
nection with the testimony of Paul Zie- 
ber, William H. Craver and others, as 
containing admissions by the company 
against its interest. As explained by 
the witnesses, they are competent and 
substantial testimony for the daimants. 
Therefore the i6th and 17th exceptions 
are dismissed. 

The evidence of William H. Overbaugh 
not being admissible against the estate of 
David W. Forry, deceased, upon claims 
covered by the exceptions, that part of 
the finding by the auditor "that the 
claimants were not aware of the action of 
the bank officials in diverting their money 
from the account to which it should have 
been credited, until a short time prior to 
October 15, 1898,** cannot be sustidned. 
So much of the finding of the auditor ex- 
cepted to in exception 18, is overruled 
because it is principally based upon the 
testimony of William H. Overbaugh. 
This exception is sustained to that extent. 

The balance of said finding is support- 
ed by competent evidence of a convincing 
character. As to the remainder of the 
finding of the auditor, the exception is 
overruled. 

The fund raised by the directors, claim- 
ant, on loans from individuals was clearly 
their own, and was to be used in paying 
ofi* notes on which they were responsible 
as makers and indorsers. The evidence 
shows that it was placed, by the treasurer 
of the company, John H AUeman, now 
deceased, who was also the cashier of the 
First National Bank of Hanoiver, to the 
credit of the Hanover Machine Company 
and the checks given by the director 
claimants on the fund, charged up against 
said company. Said fund of $x6,668.ii 
was not a loan to the company; and the 
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claimants paid notes of the company on 
which they were liable, by checks upon 
the fund, leaving a balance thereof of 
$7,690.61, which was erroneously placed 
to the credit of company. The said di- 
rectors have, therefore, a right to the 
dividend awarded them on the notes so 
pal by them, out of said individual fund; 
and also on the note for $7,690 61 given 
by them to the company for said balance. 
improperly credited to it by John H. 
AUeman, its treasurer, and the Bank's 
cashier, now deceased. The 15th ex- 
ception, for the reasons sttted, is dis 
mi&sed. 

Exceptions 3 to 11 inclusive, are to 
the eight notes paid by the claimant di- 
rectors. The auditor has found, upon 
the uncontradicted evidence that all of 
said notes were given by the company to 
the hdders of said notes; that the said 
claimants were liable on said notes, and 
that when paid by them it was a check 
on their individual fund in the First Na 
tional Bank of Hanover, and that al- 
though said checks were charged to the 
account of the company, the said notes 
were assigned to the claimants by the 
holders of the notes, respectively, and 
that the company corrected their said 
bank book by a subsequent settlement 
No. 78, in evidence. The auditor there- 
fore allowed the claims of the directors 
on these eight notes, paid by them out of 
their individual funds and awarded them 
a dividend on the same. The third to 
the eleventh exceptions are without merit, 
and are dismissed 

We find from the evidence that the 
note of Vincent O'Bold, No. 2, for $5,500 
covered by the first exception, was valid 
against the company on which the said 
O'Bold, tor the reasons stated by the au- 
ditor, was entitled to a divid nd. The 
first exception is accordingly dismissed. 

We agree with the auditor in his con- 
clusions as to note No. 49 to William 
SoUiday, and No. 68 to Stephen Keefer, 
(both now deceased.) The evidence 
clearly jtistifies the conclusions of the au- 
ditor, and exceptions Nos. 12 and 13 are 
dismissed. 

Exception No. 14 relates to the note 
given the claimants, for the amount paid 
by them to the First National Bank of 
Hanover, for an overdraft by the com- 
pany, for which i:laimants gave their own 
note to the bank. 



. The overdraft is proven, and It is 
clearly shown that the claimants made 
it good by giving their own note, as 
found by the auditor. They are entitled 
to the dividend awarded; and the 14th 
exception is dismissed. 

Two exceptions were filed by Charles 
A. Hawkins, Esq., on behalf of John B. 
McCormick and John Dixon, respective- 
ly, to the action of the auditor in not 
awarding their respective claims for roy- 
alty on machines in full, as preferred 
claims. 

The agreement in evidence provide^ 
for the payment of royalty on patent 
rights held by claimants, on water wheels, 
as follows: ''Said company agrees to pay 
to the parties of the first part within sixty 
days from the expiration of each month, 
ten per centum of the amount 'for which 
such water wheels were sold duripg such 
month and for which said company had 
received payment, from the purchasers of 
the wheels." 

At the time of the appointment of a 
receiver the moneys due for wheels sold 
before and out of which claimants claim 
royalty, had not been received. The 
royalty only became payable after the 
receivership was created, and upon the 
collection of the moneys collected by the 
receiver. It is therefore part of the 
moneys collected by the receiver, and is 
first to be paid, before said moneys are 
accounted for. It is not a claim which 
must submit to a dividend, with the claim- 
ants whose moneys were due at the crea- 
tion of the receivership, but like expenses 
of the receivership, is payable in full. 
These two exceptions are sustained. 

All the exceptions filed on behalf of 
the estate of David W. Forry, except No. 
15 and 18 (partially sustained) are dis- 
missed at the costs of the exceptants. 
The payment of the royalties covered 
by the exceptions filed by Mr. Hawkins 
having been provided for, the said ex- 
ceptions are dismissed and the recom- 
mital of the report to the auditor for cor- 
rection is revoktd; and the report is ab- 
solutely confirmed. 



Kell V. Loucks et ux. 

Affidavit of defence — Question of facts. 

Plaintiff alleged the execution [of an agree- 
ment between himself and defendants, whereby 
he was to receive a certain snm for the procure- 
ment of a loan on one of the defendants* real 
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estate. The loan was procnred and the snm 
stipulated for by the agreement paid plaintiff. 
Plaintiff alleged further service in procuring 
said loan, not covered by the agreement, and 
for which he claimed $$o. The affidavit of de- 
fence alleged that if there were any further ser- 
vices they were included in the agreement; but 
it also denied a contract for additional services 
or the performance of the same, and further 
averred that the services sued for were actually 
rendered to a third party and not the defend- 
ants. Held, to be sufficient to prevent judg- 
ment for want of a sufficient affidavit of de- 
fence. 

Whether the professional services claimed in 
this action were performed for the defendants 
by the plaintiff as their couLsel, and whether 
they promised to pay for the same, is unques- 
tionably a question of fact for the jury to deter- 
mine. 

Motion and rule for judgment, by de- 
fault, for want of a sufficient affidavit of 
defence. 

/. F. Kelt for motfon. 

Ross & Brenneman, contra. 

October 6, 1902. Bittenger, P.J.— 
There Is no dispute in regard to the ex- 
ecution of the written agreement set out 
in plaintiff's statement, between George 
W. S. Loucks in his o^n right, and as 
agent for his wife, Annie M. Loucks, and 
John F. Kell, the plaintiff, in regard to 
the procurement of a loan on the real 
estate of said Annie M. Loucks. It is 
admitted that said loan was procured and 
that the plaintiff was paid the amount 
stipulated for, in the agreement. 

This suit is brought for the sum of fifty 
dollars, for professional services alleged 
to have been rendered the defendants, 
arising out of the procurement of said 
loan, which it is claimed the agreement 
does not stipulate for. 

The plaintiff, in his statement, sets out 
the various legal services which he avers 
he was retained to perform by the de 
fendants, the said George W. S. Loucks 
acting as agent for his wife. Annie M. 
Loucks. They need not here be re 
counted. It is alleged that none of said 
services were included in the matters 
covered by the written agreement, em 
braced in plaintiff's statement. 

The affidavit of defence is, first, that 
these matters, or most of them, wer^e 
covered by the terms of said written 
agreement. 

Second, that the defendants, George 
W. S. Loucks, for himself, and as agent 
for his wife, never contracted with the 
plaintiff for said services, the basis of this ' 



suit, or any of them, and did not, on the 
26th day of August, iqoi, or at any time, 
promise the plaintiff to pay, to the plain 
tiff the sum of fifty dollars claimed to be 
due from him, or any part thereof; that 
at the time the plaintiff claims to have 
been retained by the defendants as de- 
fendant's counsel and performing the 
legal services which he claims payment 
for, and for the recovery of which this 
suit was brought, he, the plaintiff, wa* 
counsel and agent for the James W. Dif- 
fenderfer who made the sale to the de- 
fendant, Annie M. Loucks, of the prop- 
erty, on which the loan was negotiated 
by the plaintiff; and that the legal ser- 
vices claimed for were rendered at their 
request, and on their behalf. 

Whether said professional services, 
claimed to be recovered from the de- 
fendants m this action, are covered by the 
written agreement between the parties, is 
a question to be determined by the court; 
but, whether they were performed for the 
defendants by the plaiutiff as their coun- 
sel, and whether they promised to pay 
the plaintiff for the same, as is averred 
in the statement, is unquestionably a 
question of fact for the jury to determine. 
The affidavit is amply sufficient to pre- 
vent judgment. 

The rule for judgment is discharged at 
the costs of the plaintiff. 



Commonwealth v. Snave and Hersh. 

Affidavit of defence — Recognizance* 

In a suit brought against the defendant and 
his snrety on a recognizance, the affidavit of 
defence purported to be that of the defendant 
and on behalf of the surety. Hbld, to be 
of no validity to prevent judgment against the 
surety. 

It is incumbent on each defendant to make 
his own affidavit of defence. 

An affidavit of defence which admits the 
breach of the condition of the recognizance, 
and only questions the amount due, Is not suffi- 
cient to prevent judgment. 

In such cases, judgment is entered for the 
full amount of the penalty, but execution should 
issue for liquidated arrears only. 

Motion for judgment by default for 
want of a sufficient affidavit of defence. 

W, B, Gemmil for motion. 

A^. M. Wanner and A, C. Wiest^ 
contra. 

October 6, 1902. Bittengbr, P, J. — 
While the affidavit filed purports to be 
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that of one of the defendants, William H. 
Snave, and also on behalf of the other 
ddeneant, Grier Hersh, it is clearly, of 
no validity to prevent judgment against 
Grier Hersh. 

It is incumbent on each defendant 
to make his own affidavit of defence. 
/'When a defendant puts in a stranger's 
affidavit, it must show upon its face why 
it was not made by the defendant himself; 
that a real disability existed which pre- 
vented him from making it, and the cir 
cumstances giving rise to the disability; 
Grielv. Bucklus, ii4Pa 187. The affi- 
davit filed by William H. Snave is en- 
tirely barren of this legal requirement. 

There is nothing in this affidavit to 
prevent the entry of judgment. It ad 
mits a breach of the conditions of the re 
cognizance, and alleges no legal defence. 
The only e£fect of the matters averred, 
will be to raise the question, after judg- 
ment, as to how much execution shall 
issue for. 

Judgment on recognizance like the one 
set out in the statement, and on which 
this action is brought, is correctly en- 
tered lor the full amount of the penalty, 
but execution should issue for liquidated 
arrears only; Kit hi v. Commonwealth, 
18 W. N. 505; Commonweahh v. Sei- 
ders, I Dist. Rept. 264. 

The rule for judgment is made abso 
lute, at the costs of the defendants. 

m 9 ^ 

• ORPHANS' COURT. 

Gillen's Estate. 

Decedents^ estate — Claims against. 

Claimant having agreed to board and care for 
decadent in consideration of living in her house 
free of rent, can not recover for any additional 
care reqoired during her last illness. 

A daughter, though an adult and married, 
cannot recover wages for services rendered in 
nursing and care of her father or mother, ex- 
cept on dear proof of an express contract to 
that effect. 

If the daughter cannot recover, her husband 
can have no higher right. 

A claim for materials furnished and work 
done on decedent's house, more than six years 
old, cannot l>e allowed. 

The statute of limitations may be set up in 



the Orphans* Court precisalj as in a court of 
law; nor can it be tolled bj anything short of a 
suit at law, or what ia equivident in the Or- 
phans* Court; and a demand upon the executor 
or 'administrator is not such an equivalent. 

A claim for boardiqg relatives of the dece- 
dent who came to see her during her last illness 
can not be allowed. 

Exceptions to Auditor's report. 
A^. M. Wanner for exceptions. 
E, W. Spanglevy contra. 

October 6, 1902. Bittengbr. P. J.— 
These exception are filed on behalf of 
George W. Breeswine, a son- in-law of 
the decedent. The testimony clearly 
shows that the exceptant and his family, 
his wife and daughter, at the instance of 
Noah Gillen, one of the executors of the 
will of Susan Gillen, deceased, and a 
brother of the wife of George W. Brees- 
wine, the claimant, then acting as agent 
for his mother, moved to the residence 
of Susan Gillen, on West Philadelphia 
Street, in the City of York, and resided 
there at her death, and has ever since, 
under a contract made between the claim- 
ant and Noah Gillen, the agent of Susan 
Gillen. The agreement was that claim- 
ant, George W. Breeswine, was to board 
and care for the said Susan Gillen, in 
consideration of his living with her, in 
her house, free of rent. There is no 
evidence showing any further demand by 
the claimant, for any change or modifi- 
cation of said contract, or for any in- 
ert ased compensation, during the life- 
time of Susan Gillen. It is properly 
found by the auditor from the evidence, 
that there was no additional compensa- 
tion provided for by contract for the time 
the decedent lived, after receiving a stroke 
of paralysis, after which she required 
more attention, she thence remaining in 
her room, or for the six weeks of her last 
illness, when she required constant at- 
tion. He is bound by his contract, and 
there can be no recovery of additional 
compensation; Brose's Estate, 155 Pa. 
619. 

The wife of the claimant, being the 
daughter of the decedent, could recover 
no pay for care and nursing from the 
estate, in the absence of a contract for 
the payment of such compensation. A 
daughter cannot recover wages for ser- 
vices rendered in nursing and care of her 
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father or mother, except on clear proof 
' of an express contract to that effect. The 
. same rnle obtains when the daughter is 
an adult and married. In the care and 
nursing of her father, she is simply per- 
forming a daughter*s duty. If the 
daughter cannot recover, her husband 
can have no higher right; Patton v. 
Conn, 114 Pa. 183 It is unnecessary 
to cite further authorities on this well 
established principle of law 

The first item of claimant's claim is 
paid by the rental of the house he and 
hfs family occupied, under said agree- 
ment. 

For the second and third items of 
.claim, we have seen the husband cannot 
recover. He could not have recovered 
prior to the passage of the Act of As- 
sembly, of 8th of June, 1893. P- L 345; 
much less can he recover compensation 
fi>r wife's services to her mother, since 
the passage of this Act. The items of 
claim for work, materials furnished ^nd 
expenditures made upon decedent's house 
and premises, in her lifetime, included 
in the account, were not proven to have 
been r«ndeied or furnishtd within six 
•years, and under the plea of the statute of 
limitations are not recoverable. 

The statute of limitations may be set 
up- in the Orphans' Court precisely as in 
a court of law; nor can it be tolled by 
anything short of a suit at law, or what 
Is equivalent in the Orphans' Court ; and 
a demand upon the executor or adminis- 
trator is not such an equivalent. The 
running of the statute is not stopped by 
death of the debtor; Keyser's Appeal, 
124 Pa. 80; York's Appeal, no Pa. 77. 

The remaining items of the claimant's 
daim^ for boarding of his wife's relatives 
visiting and entertained at his house, 
when assisting and caring for and nurs- 
. ing the decedent after her attack of pa- 
jalysis, and charges additional to those 
awarded for expenses of the funeral, are 
properly held by the auditor, to be with- 
out merit. He gives ample reason for 
their rejection, as well as for other items 
of claim already referred to. 

After a careful reading of the evidence 
and consideration of it and the report of 
the auditor, we find nothing requiring 
us to sustain any of the exceptions filed 
by George W. Breeswine. All said ex- 



ceptions must be dismissed^ as well as the 
exception filed on behalf of the legatees. 

All the exceptions filed are dismissed, 
at the cost of George W. Breeswine, ex- 
ceptant, except that the expenses occa- 
sioned by the filing of the exceptions on 
behalf of the legatees, shall be paid by 
them. 



Cooper's Estate. 

Will— Probate of—Appeal. 

In an appeal from the Register of Wills, al- 
lowing the probate of an alleged will, errors 
and defects may be cured. 

The law favors the perfection of appeals, to 
the end that injustice may be prevented in a 
denial of a hearing in the case, in a higher 
tribunal. 

It is not the policy of the law to deny a hear- 
ing to any man on a hard technicality. 

Exceptions to proceedings in appeal 
from the decision of the Register of Wills 
in probating will of decedent. 

/. S, Black and C A. Hawkins for 
exceptions. 

/. Si. Clair McCall, contra. 

October 6, 1902. Bitthngbr, P. J. — 
It was admitted by counsel, at the argu- 
ment, that as contained in the exceptions, 
the appeal in this case was from the action 
of Philip J. Barnhart, Esq., late Register 
of Wills, instead of from the action of Z. 
C. Myers, Register of Wills, as stated in 
the appeal. 

The records of the Court and the 
Register* s office show that the petition 
tor the appeal of Mary K. Dinsmore was 
filed on the 21st day of April, 1902, and 
that the appeal was then granted.* It 
also appears that the bond recited that 
the appeal was taken April 19, 1902, in- 
stead of April 21, 1902, the date the 
record shows. 

The Register has not certified the 
whole record to the Court. The ?nll 
and probate attached being omitted from 
the record. For these reasons stated in 
the exceptions we are asked to dismiss 
the appeal. 

In our opinion all the errors and de- 
fects may be cured, as hereafter contain- 
ed, the bond made perfectly satisfactory 
and secure, and the appeal perfected. In 
that case the appellant should not be de- 
prived of her appeal. The law favors 
the perfection of appeals, to the end that 
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iojnstice may be prevented in a denial of 
a hearing of the case, in a higher tribu- 
nal. This is so well settled by a multi- 
tude of authorities, -in appeals from judg- 
ments of justices, the award of distribu- 
tors and other decisions, in the law, that 
it is not necessary to cite any of said au 
thorities. It is not the policy of the law 
. to deny a hearing to any man on a hard 
technicality. 

This is a case where the appellant 
shonld have the right to perfect the ap- 
peal. 

It is ordered that Z. C. Myers, Esq , 
' Register of Wills, certify the whole re- 
cord of his office, including the will and 
probate, to the Court. It is further or- 
dered that the appeal be amended as of 
April 21, 1902, in the first, second, fourth 
and fifth lines thereof, to read: '*And 
now, to wit, April 21, 1902, Mary K. 
Dinsmore, a daughter and heir of Thomas 
J. Cooper, deceased, hereby appeals from 
the action of Philip J. Barnhart, Esq , 
late Register of Wills, in said County of 
York," to the words in said fifth line of 
"admitting to probate.' It is further 
mdered that the following endorsement 
be made on the bond by the parties who 
'executed the same: 

"And now, October — , 1902, we, 
.Mary K. Dinsmore, principal in this 
>ond, and Calvin Dinsmore and The 
York Trust Company, jointly and sever 
ally, do agree, that we and each of us 
shall be held liable on this bond, with 
the same force and efiect, as if it were 
recited therein, according to the facts, 
'that said Mary K. Dinsmore has taken 
an appeal from the action of the Register 
of Wills of York County, Pennsylvania. 
in admitting to probate certain paper 
writings purporting to be the last will 
and testament of Thomas J. Cooper, late 
of Peach Bottom Township, in said 
county, deceased, which said appeal was 
filed the 2ist day of April, A. D. 1902;*' 
and also as if said appeal had been writ- 
ten according to the fact, "And now, 
jApril 21, 1902, Mary K. Dinsmore, a 
daughter and heir of Thomas J. Cooper, 
deceaased, hereby appeals from the ac- 
tion of Philip J. Barnhart, Esq., late 
Register of Wills in and for the county 
of York." 

Witness the hand and seal of Mary K. 
Dinsmore and J. Calvin Dinsmore, and 



the corporate seal of the York Trust 
Company, the day and year aforesaid,*' 
and we direct that the costs of these pro- 
ceedings abide the disposition of the ap- 
peal. 



O. C. of Lancaster Co. 

ZiegleKs Estate. 
Decedents* estates — Share of a presumed 
decedent — Bond of administrator — Act 
of fune 24, 1885, P, L. 155 — Res ad- 
judicata: 

An auditor having awarded a «hare in a de- 
cedent's estate to the admin strator when ap- 
pointed of an heir who was absent and unheard 
of for more than seven years provided such ad- 
ministrator give a refunding bond as required 
by the Act of June 24. 1885, the Court, on ex- 
ception, struck out the requirement of a refund- 
ing bond. No appeal was taken from this de- 
cision. The administrator, when appointed, 
petitioned for an order to pay over to him the 
share of the presumed decedent and obtained a 
rule to show cause. The decedents* executors 
having demurrt>d to the petition on the ground 
that the Orphans' Court had no jurisdiction 
over, property 'unless the owner was actually 
dead, and the Act of 2885 was unconstitutional 
and the ordinary administrator's bond did not 
sufficiently protect the executors. Hbi^d, that 
the same question had been passed upon by 
the Court in deciding the exceptions to the au- 
ditor's report, and the matter was res adju- 
dicata; that a further direction to pay over the 
legacy was unnecessary and the rule was not 
the proper remedy and, having been improvi- 
dently granted, should be discharged. 

Rule to show cause why money should 
not be paid. 

Coyle & Keller and Robert PV. Smith 
for rule. 

B, C Kready^ contra. 

September 8th, 1902. Smith, P. J. — 
Tde auditor appointed by the Orphans* 
Court of Lancaster County, June 6, 1901, 
to distribute the balance remaining in 
the hands of Peter Ziegler, Jr., and John 
Kaetz, executors of the will of Peter 
Ziegler, deceased. The auditor awarded 
a share to an administrator, when ap- 
pointed, of Christian W. Ziegler, pre- 
sumed deceased, who was a son of tes- 
tator. The award was made subject to 
the administrator giving a refunding bond 
as required by the Act of June 24, 1885, 
P. L. 155. The Court held it to be error 
to require such refunding bond. **I do 
not think he (the auditor) should attach 
this precaution as a condition of pay- 
ment," said Landis, J. The report of 
the auditor was re- committed and distri- 
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bation ordered in conformity with the 
opinion of the Court. No appeal was 
taken. 

Robert W. Smith was duly appointed 
administrator of the estate of Christian 
W. Ziegler, presumed deceased. Pay- 
ment of the legacy to him was withheld 
by the executors of the will of Peter Zieg- 
Ier» whereupon he petitioned this Court, 
praying that the executors be ordered to 
pay to him the sum of three thousand 
two hundred and seven dollars and four 
cents, the sum previously awarded to an 
administrator of Christian W. Ziegler, 
when appointed. A rule was granted to 
show cause why this money should not 
be paid. To the petition the following 
demurrer was filed: 

"Peter Ziegler, Jr. , and John Kaetz, 
executors of the last will and testament 
of Peter Ziegler, Sr., deceased, by their 
counsel. B. C Kready, Esq , hereby de- 
mur to the petition of Robert W Smith, 
administrator of Christian W. Ziegler, 
deceased, asking for an order of the Or- 
phans' Court of Lancaster County to or- 
der them, the said Peter Ziegler, Jr., and 
John Kaetz, executors as aforesaid, to 
pay to the said Robert W. Smith, ad- 
ministrator, the sum of $3,207.04, and 
assign the following as reasons for de- 
murrer: 

* • I . The j urisdiction of the Orphans' 
Court over property depends upon the 
death of the owner, and cannot, by virtue 
of its constitution or its inherect powers, 
obtain control over property whose owner 
is in fact not dead. 

2. Where jurisdiction is by law con- 
ferred upon a tribunal over estates of ab- 
sent persons, who may be or may not be 
actually dead, the requirement of due 
process of law demands that before any 
one's property be handed over to other 
parties with the efftct of depriving him of 
it, or control over it, temporarily or per- 
manently, he should have lawful notice, 
and an opportunity to be heard. 

3. The bond given by Robert W. 
Smith, as administrator of Christian Zieg- 
ler, is the ordinary and usual bond of an 
administrator, and cannot be made to 
apply or fit the case of an administrator 
under the Act of 1885, in view of the 
contingency of Christian W. Ziegler's 
turning up alive. 



4. The Act of June 24, 1885, under 
which Robert W. Smith was appointed 
administrator is unconstitutional and 
void, for the reasons above set forth, and 
for the further reason that it attempts to 
deprive a person, who may be living, of 
his property, without due process of 
law. 

5. The Orphans* Court of Lancaster 
County has no power or right to direct 
the executors of Peter Ziegler, deceased, 
to pay over to Robert W. Smith, admin- 
istrator, the distributive share of said 
Christian W. Ziegler, the alleged de- 
cedent, until the .said Robert W. Smith 
gives full and ample security in the Or- 
phans' Court of Lancaster County to in- 
demnify the executors of Peter Ziegler^ 
Sr., deceased, against any loss that they 
may sustain by reason of the return of 
Christian W. Ziegler to claim his share.'* 

It will be seen that the payment is not 
resisted on the ground that Robert W. 
Smith is not the administrator, or that 
there was any irregularity or informaltyi 
in his appointment. 

Precisely the same questions are raised 
now that were (disposed of by the Court 
in Estate of Peter Ziegler, deceased; 18 
Lancaster Law Review 393. The case 
is res judicata, A definite decree of the 
Court has been entered. The remedy of 
the parties, if dissatisfied, was an appeal 
to the Supreme Court. If the opportn- 
ni y has escaped them, it is not within 
the power of ttis Court to come to their 
relief. Nor do we see how by this rule 
the petitioner can be assisted. The mk 
was improvidently granted. Had we 
been fully informed, it would have been 
refused. The share of Christian W. 
Ziegler was awarded to hit administrator 
and ealed by a decree of the Court, sup- 
ported by a learned and elaborate opin- 
ion. The administrator was and is in a 
position to demand the legacy. Entirely 
unnecessary was it for him to come into 
Court and ask that the executors again 
be directed to pay over this legacy. This 
rule was not the proper remedy. An 
attachment or sequestration would have 
been more effective. 

We do not understand these executors 
to be recalcitrant, but timid and burden- 
ed with precaution. 

The rule is discharged. 
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ORPHANS' COURT. 

Hartman's Estate. 

Will—Cansiruction o/-^ Children, 

Te8*ator*8 will bequeathed to his wife his 
fium for life or widowhood, and upon her death 
or remarriage the whole of the property to be 
equally divided among his children then living 
at the time of such death or remarrkige. Hbld, 
that grandchildren, whose parents were deceas- 
ed, could not participate in the distribution. 

"Children,** in common parlance, does not 
inchide any other than immediate dMcendants 
in the first degree. 

While the word '*children'* may include 
grandchildren, the presumption of law is against 
such construction. 

The fact that the testator ordered a sale of 
part of his real estate for the payment of debts, 
and the balance to be for the use of the widow 
and children in like manner as the other land, 
and disposed of in like manner as the rest of 
his personal propertv, does not mean that he 
died intestate as to that portion. 

When a will is executed the natural and 
reasonable presumption is that the testator does 
not intend to die intestate as to any part of his 
property. 

Exceptions to Auditor's report. 

The report of the Auditor, Jos. R. 
Strawbridge, Esq., was as follows: 

Christian L. Hartman, the testator, 
died in the year 1856. He left a will 
dated June 7, 1856, and probated on the 
5th day of August, A. D. 1856, which is 
recorded in the Register's office of said 
county, in Will Book U, page 318. Said 
will, after the formal parts, is as follows: 

"I give and bequeath to my beloved 
wife ^arah Hartman my Farm on which 
I reside purchased from my unckle Hart- 
man Containing one Hundred and twenty 
Nine acres to have and to hold the same 
during her natural life or so long as she 
remains my widow for the use of hir and 
my children which is now bom or which 
may be bom under my present marriage 
together with all my Household fumi 
ture two horses wagon Haraes cattle 
sheep Hogs farming utenshials grain 
whidi may be necessary for the use of 
the fBmWj the place to be farmed to the 
best advantage and the over plus to be 
^»plied to the improvement of the place. 

In case of my wifes death or remarriage 



the whole of the above property to be 
disposed of by my Executor herein after 
named and equally divided amongst my 
childr^nn which may be living at the 
time of such death or marriage the rest 
of my land purchased from Moses Brene- 
man part of which lies on the North of 
the new laid out road which has the 
buildings on to be sold and applied to the 
Eiiquidating of my debts in case that 
part should not reach to pay the debts 
the other part to be sold also and applied 
to the that purpose and I do hereby au- 
thorize and empower my said Executor 
hereinafter named to sell and dispose of all 
or part of that land which may be neces- 
sary to be sold either by publick or private 
sales or sales for the best price or prices 
that can be gotten for the same and by 
proper deed or deeds convey or assur- 
ances in the law to be duly executed ac- 
knowledged and perfected to grant convey 
and assure the same to the purchaser or 
purchasers thereoff in fee simple and the 
balance if any there be to remain for the 
use of the widow and children in manner 
as the other land and disposed of in like 
manner and the rest of my personal prop- 
erty not included to be disposed and ap- 
plied to the use of debts or famly." 

The executor appointed in this will 
died some years ago, and before the death 
df testator's widow, and letters of admin- 
istration were issued to the accountants, 
at the death of the widow, she having 
died on March ist, 1900, without having 
remarried. 

From the testimony taken by your au- 
ditor, he finds that after the testator*s 
death, and about the year 1869, the log 
house upon the real estate bequeathed to 
the widow for life, in. said will, was de- 
stroyed by fire. The life tenant recover- 
ed about $600 insurance, and with this 
insurance, and with about $700 borrow- 
ed from J. B* Zellers, a new house was 
built. This money borrowed from J. E. 
Zellers, was partly paid off, $200 being 
borrowed from Michael K. Orwig for this 
purpose, and there was left, due to J. E. 
Zellers $300, for which the note, above 
mentioned was given. Your auditor 
finds that this money was borrowed for 
the purpose of making the real estate 
habitable and putting it in the same con- 
dition it was before the fire, and that the 
expenditure made was proper and neces- 
sary, and not excessive. There was no 
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other dwelling^ hottse upon the land in 
which the widow ccmld have a habita^ 
tion, and that it was necessary, not only 
that the widow might have a home upon 
the land given to her for life, but that 
the land itself might be farmed and kept 
la condition for the use of testator's 
widow, and for the benefit of those en- 
titled to the proceeds thereof after her 
death. The amounts, therefore, claimed 
by the estate of Michael K. Orwig, de- 
ceased and Daniel 2^11ers, are hereinafter 
awarded to them. 

Your auditor further finds that Sarah 
Hartman, the widow of testator, sufiered« 
for a consi derable time before her death, 
and required careful and constant nurs- 
ing and attention, and that this service 
was performed by Anna Mary Hartman, 
wife of Levi Hartman, one of the sons of 
said Sarah Hartman, deceased. Anna 
Mary Hartman appeared before your an 
ditor and claimed $125 for attendance 
upon the widow in her lifetime, and for 
holding her funeral, after her death. 
Henry Hartman, Levi Hartman, Frauds 
A. Hartman, Susan Tracey and Sarah £. 
Thompscm, who your auditor finds are 
all the persons entitled to the estate, 
agreed in writing, that your auditor 
mdght award to Anna Mary Hartman 
$125 in this behalf, and your auditor 
hereinafter accordingly awards the same 
to Anna Mary Hartman. The paper 
signed by these legatees is attached to 
the testimony taken by your auditor, and 
filed therewith. 

It further seems that the accountants 
paid fifty cents for a revenue stamp on 
the deed of the real estate, and failed to 
take credit therefor in their account. 
Your auditor hereinafter awards the same 
to them that they may be reimbursed for 
the outlay. 

E. W. Spangler, Esq., on behalf of 
the heirs of Rosa Ann Strayer and Mary 
Jane Haney, deceased, claimed that under 
the will of the testator, hereinbefore set 
forth, his clients would be entitled to 
participate in the distribution. To this 
proposition your auditor could not agree. 
The will plainly says, in language, the 
meaning of which cannot be mistaken, 
that at the death or remarriage of the 
testator's wife "the above ptoperty,** 
that is to say, the first tract mentioned in 
the will, is to be disposed of by the ex I 
ecutor and "equally divided amongst my 



HI 



children which may be living at tlie time 
of such death or remarriage.'' 

All mere technical rules of cmistoic t i e m 
must give way to the plainly expressed 
intention of a testator, if that intention is 
lawful; and it is a rule of commoB sense, 
as well as of law, not to attempt to con- 
strue that which needs no construction; 
Tbran v. Herzog, 12 Superior Comt 551. 
The language of the testator's will in 
that case is almost the identical langtiagie 
of the testator's will; and it was tbm 
held that the word "then'* referred to 
the period of the widow's dealh or t^ 
marriage. 

But it was contended before yanr au- 
ditor that the tract of land second men- 
tioned in said will, was not disposed 
the same manner as the first 
tract. To this proposition your awtl te t 
cannot consent. As to this second tract 
there is a direction that it should be 8otd» 
and the money realized "to remam fat 
the use of the widow and childMn ia 
manner as the other land^ and dinpnti 
of in like manner." 

Your auditor cannot imagine that (be 
testator meant by this language anything 
except that it should be fi^ the benefit of 
the widow during her life, and at Ber 
death to be equally distributed amongst 
his children living at the death or re- 
marriage of his wife, the same as is pro- 
vided for with reference to the pr oc weda 
of the tract of land first mentioned in the 
will. While the will is not elegantly 
drawn, and while the orthography and 
grammar and rhetoric theie^ bad, it, 
nevertheless, is a fact that the meaning 
of the testator is plain in his will. 

In accordance with those findings of 
fact and conclusions of law, and this in- 
terpretation of the testator's will, your 
auditor hereinafter awards the net bal* 
ance for distribution to legatees, in equal 
portions to Henry Hartman, Francis A. 
Hartman, Susan Tracey, Levi Hartman 
and Sarah £. Thompson, who were the 
only children of testator living at fKe 
time of the death of his widow, Sarah 
Hartman. Testator had three other child, 
ren, Rosa Ana Strayer, Mary Jane Haney 
and William Hartman, all of whom died 
before testator's widow. 

To this report the following, 
were filed: 

I . The auditor erred in not 
to the administrator (to be apfraiated) c^ 
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heks of Rosa Ann Strayerand Mary Jane 
Haney each a seventh part of the estate 
of the testator. 

3« The auditor erred in not awarding 
to the administrator (to be appointed) or 
heirs of Rosa Ann Strayer and Mary Jane 
Haney each a seventh part of the pro- 
OKds of the sale of the southern portion 
of tract No. 2 of the real estate of the 
testator. 

E. JV. Spangler for exceptions. 

W. B. GemmiU, contra. 

October 20. 1902. Bittbngbr, P. J. 
— The two exceptions filed are as follows: 

1. The auditor erred in not awarding 
to the administrator (to be appointed) or 
heirs of Rosa Ann Strayer and Mary Jane 
Haney each a seventh part of the estate 
of the testator. 

2. The auditor erred in not awarding 
to the administrator (to be appointed) or 
heirs of Rosa Ann Strayer and Mary Jane 
Haney each a seventh part of the pro- 
ceeds of the sale of the southern portion 
of tract No 2 of the real estate of the 
testator. 

These exceptions are to the act of the 
auditor in deciding that the will of Chris- 
lian I<. Hartman is effective in disposing 
af all testator's land, and in refusing to 
award any portion of the proceeds of the 
estate, except as provided in the will, 
amongst children which may be living at 
the dnth or remarriage of his widow. 

It is contended by the counsel for the 
exceptants, that the testator died intes- 
tate as ta the southern portion of tract 
No. 2 of the real estate mentioned in the 
will, and that therefore the proceeds are 
distributable to the children and grand- 
chtldrea of the decedent (per stirpes) of 
Roaa Ann Strayer and Mary Jane Haney, 
teeased, through their legal representa- 
tives, and to the children of the testator, 
to whom the auditor awards the balance 
ior distiibtttion. 

A careful examination and considera- 
tiim of the will satisfies us that the con- 
luitiott cannot be sustained. 

When a will is executed, the natural 
and reasonable presumption is that the 
testator does not intend to die intestate 
as to any part of his property; Miller's 
Appeal, 113 Pa. 459, and cases cited on 
page 467. It is also said in the same 
can that the intent of the testator is to be 
deduced from the language of the will. 



taken as a whole; and that the language 
in the beginning of the will, such as is 
used in this will, under consideration: 
''As to such estate as it has pleased God 
to entrust me with, I dispose of the same 
as follows, viz.;'' expressly evinces an 
intention of disposing of all his property 
by a testator, and nothing less, and is 
always carried down to the devising 
clause to show the intention; citing Caa- 
sel v. Cook, 8 S. & R. 2S9, and other 
cases; see also Ferry's Appeal, 102 Pa. 
207; Ran enbauch's Appeal, 87 Pa. 51; 
Hofins V. Hofins, 92 Pa. 305; Striewig's 
Estate, 169 Pa. 61; Steven's Estate, 164 
Pa. 209. 

The testator orders a sale of the north- 
ern portion of tract No. 2 of his real es» 
tate for the payment of his debts; and if 
that shall not reach for that purpose, the 
other to be sold and applied also, and the 
balance, if any, of the purchase money, 
there be, to remain for the use of the 
widow and children in manner as the 
other land, and disposed of in like man- 
ner as the rest of my personal property 
not included and applied to the use of 
debts or family. 

''Dispose" is defined in Anderson's 
Law Dictionary, page 365: ''To alienate, 
direct the ownership of; as to dispose of 
property." The word is used in this 
will in both senses, and is aptly expres- 
sive to a bequest of the proceeds of said 
part of tract No. two, if converted for the 
payment of testator's debts, and a bal- 
ance were left; or a disposition of such 
proceeds of said land, if sold at the re- 
marriage or death of the widow. The 
proceeds of said land are, therefore, to be 
distributed as provided in the will for 
the other estate of the testator. 

This will is, that testator's estate at 
the remarriage or death of his widow, 
shall be equally divided among his child- 
ren living at the time of said death or re- 
marriage. The testator's will is dated 
June 17, 1856. His widow died Mareh 
I, 1900, survivicg her hust>and, the tes- 
tator, nearly forty- four years. Their 
children were quite yoiag, necessarily, 
at the date of the execution of the will 
and death of the testator. He even pro- 
vided for any children which might be 
born after the making of the will. The 
testator did not then have any grand- 
children, children of a deceased child or 
children, to provide for in his will, nor is 
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it likely he had the possibility of such 
long cootiaued life by his wife, the mar- 
riage of any of their children and the 
birth of grandchildren whose parents 
might be deceased, in mind, at the exe- 
cution of his will. If he had contemplat 
ed the existence of grandchildren, the 
children of deceased children, at the re- 
marriage or death of his wife, he would, 
doubtless, have provided that they should 
have their deceased parent's share. That 
condition did not present itself to his 
mind. Hence the omission and hard- 
ship complained of. 

It is not, however, for the court to 
make, but to declare and construe the 
wills of testators as we find them, and to 
see their provisions are carried ioto effect 

It is strenuously urged on behalf of 
the exceptants, that we construe this will 
to include them under several authorities 
which are to the effect, that children in 
wills are a man's legitimate lineal de- 
scendants. This is sometimes done, 
when the meaning of the testator is not 
clear, or where the language is "child- 
ren then living*' and these words can by 
a proper construction, be made to mean, 
living at the death of the testator. 

In common parlance, '^children" does 
not include any other than immediate 
descendants in the first degree. But it 
may include others, as where it appears 
firom a will, that there are no other per 
sons in existence who will answer the de- 
scription of children except descendants 
of a degree remoter than the first; or 
where there could not be any of the first 
degree at the time, or in the event contem- 
plated by the testator; or where he has 
shown by other words, children as synon- 
ymous with descendants or issue; or to 
designate or include illegitimate offspring, 
grandchildren or step children. But or 
dinarily, the reference is to descendants 
in the first degree only; Anderson's Law 
Die. 175, and other cases cited. 

While the word "children*' will in- 
elude "grandchildren" the presumption 
of law is against such construction; Ibid, 
and note 4. 

The word "children" comprehends 
grandchildren, only when the will would 
otherwise be inoperative, or when the 
testatar has by other words, clearly shown 
that he intended to use the words in a 



more extensive sense; Hunt's Estate, 133 
Pa. 260. 

Here, the language is unambiguous. 
At the death or remarriage of the widow 
of the testator, the estate is to be equally 
divided among his children which may 
be living at the time of such death or re- 
marriage. The auditor has forcibly said, 
in the language of the Superior Court, in 
Thran v. Herzog, 12 Sup. Ct. 551, "it 
is a rule of common sense, as well as of 
law, not to attempt to construe that which 
needs no construction." In that case 
somewhat similar language to that in the 
will of the testator, was used. The lan- 
guage in this case last cited, was after 
the death or remarriage of my widow I 
give, devise, e*c., the same unto my 
children then living," and it was held 
that "then * referred to the period of 
the widow's death or remarriage; see 
also, Hauer's Estate, 16 Sup. Ct. 957. 
Inasmuch as this will is clearly expres- 
sive, in pointing exclusively to Uie child- 
dren of the testator living at the death or 
remarriage of his widow, the award of 
the auditor is unquestionably proper, and 
must be approved. 

The exceptions are dismissed, at the 
costs of the exceptants, and the report is 
confirmed. 



Abstracts of Recent Decisions. 



( Cdses not oiherwise designaied are Su' 
preme Court casts. ^ 



Will — Construction of^Heirs. — A tes- 
tator bequeathed personalty to his execu- 
tor in trust to invest and pay the income 
to his son for life, and the principal at 
his death to his heirs equally. The son 
left to survive him a widow and a brother 
and sisters. There being nothing in 
the context of the will to indicate a am- 
trary intention, the use of the word 
'^heirs'* denotes those entitled under the 
statute of distribution; and the widow 
being an heir of her husband to person- 
alty, the fund is to be distributed to her 
and the brother and sisters in equal 
shares. — Zoller's Estate^ (Montgomery O.- 
C.) 18 Montgomery County Law Re-. 
porter 176. 
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SUPREME COURT. 

Schmaltz't Appeal. 

Equity — Jurisdiction — Injury. 

Defendant ftuDished A. a refrigerating plant 
in the State of New York, on a conditional 
agreement that it was to remain defendant's 
property nntil paid for. A. executed a mort- 
g^e on the plant to B, who assigned it to plain- 
tiff. Neither B. nor the plaintiff haa any 
knowledge of the existence of the agreement, 
which was not filed as required by the laws of 
the State of New York. Subsequently defend- 
ant's counsel served notices on plaintiff that 
the former was about to remove the ice plant, 
whereupon this bill in equit}r was filed to pre- 
vent the same. At the hearing, defendant tes- 
tified that it did not contemplate a forcible re- 
moval, but only the taking of legal measures to 
recover the plant, whereupon the Court below 
refused the injunction. Hbi.d, to have been 
error. 

There is not even an intimation in either of 
the notices that legal proceedings were to be 
resorted to for the removal of the refrigerator; 
on the contrary, the intention of the Manu- 
facturing Company, as plainly stated in the no- 
tices, was to remove it by their workmen with- 
out any prior legal proceedings. 

We most regard the declarations and acts of 
the company as evincive of an intention to 
forcibly take possession of the property in dis- 
pute, which would invade the clear rights of 
the plaintiff, and entitle him to injunctive relief. 

Removing a constituent and necessary part of 
the plant prevents its operation and results in a 
loss of business, compensation for which would 
be determined solely by conjecture. In one 
sense this may not be irreparable injury, but 
in the legal sense, it is, and will authorize the 
interference of a chancellor. 

Although the property proposed to be re- 
moved was in the State of New York, jet as the 
parties were in this State, the latter courts have 
jurisdiction. 

Where the subject matter is situated within 
another State or country, but the parties are 
within the jurisdiction of the court, any suit 
may be maintained and a remedy granted which 
directly affect and operate upon the person of 
the defendant and not upon the subject matter, 
although the subject matter is referred to in the 
decree, and the defendant is ordered to do or 
to refrain from certain acts toward it, and it is 
thus ultimately but indirectly affected by the 
relief granted. 

So lon^ as an individual is a citizen of a State, 
he is subject to the process and decrees of its 
Courts of Equity, regardless of the locus of the 
subject matter indirectly affected by the litiga- 
tion. 

The contract not having been recorded as re- 



quired by the New York statutes, its provisions 
are not effective as against the mortgagee or its 
assigns, without notice. 

Appeal from the decree of the Court of 
Common Pleas of York Cotinty. 

For the opinion of the Court btlow 
(Bitteuger, P. J.) see SchmaUz v. York 
Manufacturing Co., 15 York Lbgal Rk- 
CORD 185. From the decree there en- 
tered this appeal was taken. 

Junkin & Nichols and /. 5. Black for 
appellant. 

Niles & Neff icixA Geo. S. Schmidt for 
appellee. 

October 13th, 1902. Mestrkzat, J. 
— The trial Judge has found and stated 
the facts very fully in his opinion, and a 
summarized restatement of them here 
will be sufficient. 

By an agreement in writing, dated 
April 5th, 1900, the York Manufacturing 
Company, one of the defendants, the ap- 
pellee, and a corporation of this State, 
agreed with Kurt Rudolph Sternberg, a 
resident of Maryland, and President and 
Manager of the Deer Park Brewing 
Company, a New York coiporation, to 
furnish him, for use in a brewery situate 
in the State of New York, **one York 
refrigerating machine of the standard 
*York' style and patented system, to- 
gether with the apparatus mentioned and 
described in the attached specifications.'' 
The consideration was $15,000, of which 
$3,000 were to be paid in cash with the 
order, and the balance *'in four equal 
six per cent, interest bearing bankable 
notes. ' ' The agreement contains the fol- 
lowing: '*The title to said machine and 
apparatus shall not pass from, but shall* 
remain in the York Manufacturing Com- 
pany until full settlement is made for the 
same, until the same is fully paid for, 
and in the meantime the party of the 
second part agrees to fully indemnify the 
York Manufacturing Company against 
any and all loss or damage to said ma- 
chine and apparatus by fire or other 
cause whatsoever, and also agree to keep 
the same fully insured for the benefit of 
the York Manufacturing Company, as its 
interests may appear, until fully paid for. 
In case of failure or refusal to make any 
of the payments when doe, or to make 
settlement as agreed, or to pay any note 
that may be given when it fiiUs due, the 
whole of the unpaid indebtedness arising 
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tinder this agreement shall thereby, at 
the option of the York Mannfacturing 
Company, become immediately due and 
demandable. ' ' The agreement was sign- 
ed by Sternberg and the Agent of the 
York Manufacturing Company in Mary- 
land, and was subsequently approved by 
the Company at York. Pa., and a du- 
plicate sent to Sternberg in Maryland. 
During the three months succeeding the 
agreement, the York Manufacturing 
Company manufactured the different 
parts of the refrigerator, purchased pipes 
for the completion of the machine, and, 
when finished, shipped it to Port Jervis, 
N. Y., and installed it in the brewery of 
the Deer Park Brewing Company, plac- 
ing it upon proper foundations, affixing 
its parts to the building, and placing the 
boilers, walled ia, in an adjoining build- 
ing, and put said brewery in operation. 

The cash payment was made, and the 
notes were given by Sternberg, as pro- 
yided in the agreement. 

After the refrigerating machine had 
been installed, and the brewery put in 
operation, the Brewing Company, on Oc- 
tober 25th, 1900, mortgaged the plant, 
including the refrigerator, to the National 
Bank of Port Jervis, to secure a bond of 
even date with the mortgage, which, 
with the bond, was given as collateral 
security for moneys to be advanced to 
the Brewing Company on notes to be 
therea ter discounted. The mortgage 
was duly recorded as a real estate and 
chattel mortgage in the county where 
the property was situated. 

After the delivery of the cojlatoral se- 
curity, the National Bank of Port Jervis 
discounted the Brewing Company's notes 
to an amount exceeding the sum named 
in the Bond and Mortgage, and said 
amount is unpaid and is due to Herman 
Schmaltz, the plaintiff, a citizen of this 
State, by virtue of an assignment of the 
Bond and Mortgage, dat^ January 10, 
1902. Th * Deer Park Brewing Company 
became bankrupt, was closed out under 
the United States Bankrupt Law, and, as 
a reorganization, the Deer Park Brew 
Company, a New York corporation, and 
one of the defendants, owns its plant, 
and is engaged in the brewing business 
at Port Jervis, New York. The Brew 
Company was not served with the bill in 
this case, but filed an answer, and sub- 



mitted itself to the jurisdiction of the 
court. 

On January 20th. 190a, the York Man- 
ufacturing Company, by its agent, gave 
to the plaintiff the following notice: 
"We represent the York Manufacturing 
Company, which owns the ice plant, and 
beg to notify you that unless this trans- 
action is closed at once, we shall be com- 
pelled to remove the pliant immediately." 
On February 15th, 1902, it also gave to 
the owners of the Deer Park Brewing 
Company this notice: "Yon are here- 
by notified that during the week com- 
mencing February 17 th, the ice plant 
belonging to the York Manufacturing 
Company will be removed by their em- 
ployees. We would ask you to have 
work stopped to facilitate such removal^ 
as their workmen will be there during 
the week named." 

The trial Judge found that the "said 
refrigerator was a constituent part of said 
brewery plant of the Deer Park Brewing 
Company (afterwards Deer Park Brew 
Company,) attached to, and necessary 
for, the operation of the same." 

The statutes of the State of New York 
provide that all conditions and reserva- 
tions in a contract for the sale of personal 
property, accompanied by immediate de- 
livery and continued possession, shall be 
void as against subsequent mortgagees, in 
good faith, and as to them the sale shall 
be deemed absolute, unless such contract, 
or a copy thereof, shall be filed in the 
office of the proper derk of the town or 
city where the vendee resides, or, if he is 
a non-resident of the State, of the town 
or city where the property is situate at 
the execution of the agreement. Neither 
the contract involved in this litigation, 
nor a copy thereof, was filed at Port Jer- 
vis, New York, as required by the statu- 
tes of that State. The Bank, in good 
faith, without notice of the contract, took 
the mortgage and advanced the money, 
and assign^ the mortgage in good faith, 
for a valuable consideration, to the plain- 
tiff. 

After the service of the notice above 
referred to, the plaintiff filed this bill. 
It prays that the York Manufiu:turing 
Company be enjoined from removing the 
refrigerating plant and apparatus from 
the brewery, and that the Deer Park 
Brew Company be enjoined from permit- 
ting it to be removed. In its answer, 
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tbt York Manafactaring Company avers 
that the notes given in part payment of 
the refrigerating plant had not been paid, 
and that, therefore, by reason of the pro- 
visicma of the contract, the title to the 
machine did not pass to the purchaser, 
and the Manufacturing Company was en- 
titled to the possession of it. The Brew 
Company filed an answer, submitting it- 
self to the jurisdiction of the court, and 
denying the right of its co-defendant to 
the property in dispute. 

The learned trial Judge refused an in- 
junction on the grouml, as we under- 
stand from his opinion, that, under the 
defendant's testimony, the York Manu- 
facturing Company had no intention of 
removing the reMgerating plant from 
the brewery by any means other than the 
legal process of the State of New York, 
and because *'the Manager of Defendant 
Company testified that the Company 
never intended forcibly, without resort 
to the Court, to remove said plant from 
the said brewery.*' 

The plaintiff and one of the defendants, 
the York Manufacturing Company, are 
residents of this State, and the Deer Park 
Brew Cdmpany, the other defendant, al- 
though not served with the bill, volun- 
tarily submitted itself to the jurisdiction 
of the court. The important and con- 
trolling question in the case is one of 
jurisdiction, which received but little con- 
sideration at the hands of the trial court 
and the counsel. It is not free from 
doubt, but reason and the weight of au- 
thority sustain the jurisdiction. The 
plaintiff is the assignee of a mortgage, 
and the principal defendant, who tesists 
the relief prayed for, is a claimant to a 
part of the mortgaged premises, found 
by the court below to be a fixture. The 
other defendant is the owner in posses- 
sion of the premises, whose interests in 
the controversy are not antagonistic to 
the plaintiff. While the situs of the 
property in dispute is in another State, 
and a decree of a court in this State can- 
not operate upon or directly affect it, yet 
we think that a court of equity in this 
State, having jurisdiction of all the 
parties, can determine their rights to the 
property, and, by proper process, enforce 
them tn personam; Penn v. Baltimore, i 
Vessey Sr. 444; Carroll v. Lee, (Md.) 
22 Am. Dec. 350; Mitchell v. Bunch, 
<N. Y.) 22 Am. Dec. 669; Hayden v. 



Yale, (La.) 40 Am. St, Rep. 232; Mas- 
sie V. Watts, 6 Cranch, (U. S.) 143, 
Pennoyer v. Neff, 95 U. S. 714; Phelips 
V. McDonald, 99 U. S. 298. In the last 
cited cases, it is said: ''Where the 
necessary parties are before a court of 
equity, it is immaterial' that the res of 
the controversy, whether it be real or 
personal property, is beyond the terri- 
torial jurisdiction of the tribunal. It 
has the power to compel the defendant 
to do all things necessary, according to 
the lex loci ret sitae which he could do 
voluntarily, to g^ve effect to the decree 
against him. Without regard to the situ- 
ation of the subject matter, such courts 
consider the equities between the parties, 
and decree in personam according to 
those equities, and enforce obedience to 
their decree by process in personam." 
In Allen v. Buchannan, (Ala.) 30 Am. 
St. Rep. 187, it is held thi^t a **suit in 
equity may be maintained, and remedies 
granted which affect and operate upon 
the person of the defendant, and not upon 
the subject matter when it is situated in 
another State or country, but the parties 
are within the jurisdiction of the court, 
although such subject matter is referred 
to in the decree, and the defendant is 
ordered to do, or 'refrain from doing, 
certain acts towards it, and it is thus 
ultimately but indirectly affected by the 
relief granted.** In Carroll v. Lee, 
supra, Earle, J., speaking for the court, 
says: ** Where property in controversy 
is within the limits of the State, and the 
claimant resides abroad, the Chancery 
Court has an undeniable jurisdiction over 
the case. So where the party defendant 
is within the State, and the land or other 
property in contest is beyond its limits, 
although the proceeding is in rem, we 
apprehend there is no want of jurisdic- 
tion in the Chancellor. To enforce a de- 
cree in a case of this kind, the proceed- 
ings may be in personam, as well as by 
injunction, to recover the possession of 
the thing disputed." 

In Jennings Brothers and Company v. 
Beale, 158 Pa. 283, it is held that where 
a Court of Equity has jurisdiction of a 
person, it might issue an injunction 
against him to prevent trespass upon 
lands in another county. In Clark v. 
Clark, 180 Pa. 186, a party held the title 
to real and personal estate as trustee, and 
was required to account in a court hav- 
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ing jurisdiction over him but not over 
the property. Ovir brother Mitchell, 
speaking for the court, said: "By it 
(the writing,) the appellant clearly con- 
stituted himself a trustee, and became 
liable to account in any court havirg 
jurisdiction over him, not by virtue of 
any statute as to the tenants in common, 
but by the general jurisdiction of chan- 
cery to compel performance of equitable 
duties, or the enforcement of equitable 
rights wherever the same may be found, 
without reference to the locality of the 
land." In Clad v. Paist, i8i Pa. 148, 
it was held that a Court of Equity in 
Pniladelphia county, at the instance of a 
resident of Chester county, might restrain 
the obstruction of a right of way in 
Chester county by a resident on Mont- 
gomery county. The present Chief Jus- 
tice, delivering the opinion, and citing 
many authorities, English and American, 
in support of the rule, said: **The 
parties being within the jurisdiction of 
the court, the court will, under the cir- 
cumstances, grant relief even in reference 
to a subject matter beyond the territorial 
cognizance of the court.'' It was held 
in Vaughn v. Barclay, 6 Wh. 392, that 
this court had jurisdiction of a bill 
brought to compel the conveyance, by a 
trustee residing within the State, of the 
outstanding legal estate in lands situate 
in other States. And in Kendall v. Mc- 
Clure Coke Company, 182 Pa. i, it was 
held that a Court of Equity in this State 
will enjoin a creditor of an insolvent es- 
tate, who proves his claim and files ex 
ceptions to the assignee's account, from 
prosecuting a suit instituted in another 
State to secure a preference over other 
creditors as to the lands thereof, although 
the question of validity of the assignment 
in such other State involves the law of 
the situs of the property. 

In Sutphen v. Fowler, 9 Paige, (N. 
Y.) 280, the bill was filed for specific 
performance of a contract for sale of land 
in another State. It was held that the 
court had jurisdiction not only to de- 
ciee specific performance of the contract 
and to authorize the plaintiff to take and 
hold possession of the land until the 
transfer to him of the legal title; but 
also, in the meantime, the court could 
grant a perpetual injunction restraining 
the defendant from disturbing the plain- 
tiff in such possession, or from doing any 



act whereby the title should be trans- 
ferred to any person, or in any way im- 
paired or encumbered. 

The case of Great Falls Manufacturing 
Company v. Worster, 23 N. H. 462, is 
directly in point, and sustains the juiis- 
diction of the court below. The plaintiff 
company in that case was a New Hamp- 
shire corporation, and had its cotton mills 
on the Salmon River, which, at this 
point, was the dividing line between that 
State and Maine. It used the waters of 
the river to operate its mills, and, for 
this purpose, it maintained a dam across 
the river, a part of which was in each 
State. The defendant, also a citizen of 
New Hampshire, claimed an interest in 
some land in Maine, which was flowed 
by the water of the pond created by the 
dam. The plaintiff company denied the 
defendant's claim to the land. He de- 
stioyed a part of the dam, and threaten- 
ed to remove the whole of it above a cer- 
tain height^ so that it would not cause 
the water to flow his land. The bill 
prayed for an injunction, and, as stated 
in the report of the case, **the only ques- 
tion BOW raised being whether the court 
had jurisdiction to restrain a citizen of 
this State from going into another State 
and committing acts injurious to the 
property oi the orators situated there." 
It was held that the court had jurisdic- 
tion to issue an injunction restraining the 
defendant from destroying the plaintiff's 
dam in Maine. Chief Justice Gilchrist 
delivered the opinion of the court, in 
which he cites and reviews the numerous 
authorities, English and American, on 
the subject. Of the relief sought by the 
plaintiff, he says: **Nothing more is 
asked than that the respondent, a citizen 
of New Hampshire, and residing within 
her limits, shall be subject to her laws^ 
and that, being within reach of the pro- 
cess of this court, he shall be forbidden 
to go elsewhere and commit an injury to 
the property of other citizens, situated 
here, and entitled to the protection of our 
laws." The Cnief Justice concluded his 
opinion as follows: "It would be a great 
defeat in the administration of the law, 
if the mere fact, that the property was 
out of the State, could deprive the court 
of the power to act. As much iujustice 
may be perpetrated In a given caae» 
against the citizens of this State, by go- 
ing out of the jurisdiction and committ* 
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ing a wrong, as by staying here and do- 
ing it. The injustice does not lose its 
quality by being committed elsewhere 
than in New Hampshire, and, as the 
legislature has confeired upon the court 
the power to issue injunctions whenever 
it is necessary to prevent injustice, it is, 
the duty of the court to exercise that 
power on the presentation of a propter 
case, and when it can be done consis. 
tently with the acknowledged practice 
in Courts of Equity. As the principle 
which is sought to be applied here, has 
been recognized for nearly two hundred 
years, we have no hesitation in holding 
that the court has jurisdiction to issue 
the injunction prayed for.*' 

The same principle is laid down by 
text writers. ** Where the subject mat- 
ter is situated within another State or 
country, but the parties are within the 
jurisdiction of the court," says Mr. 
Pomeroy (Pomeroy's Equity Jurispru- 
dence, Section 1318,) **any suit may be 
maintained and remedy granted which 
directly aflfect and operate upon the per- 
son of the defendant and not upon the 
subject matter, although the subject mat- 
ter is referred to in the decree, and the 
deiendant is ordered to do or to refrain 
from certain acts toward it, and it is thus 
ultimately but indirectly aflFected by the 
relief granted.'* 

The rule thus announced by the text 
writers, supported by the decisions of the 
courts, sustains the authority of the court 
below in protecting the rights of the 
mortgagee, or his assignees, against their 
infringement by the York Manufacturing 
Company, if the facts warranted the in- 
tervention of a chancellor. All the par- 
ties are within the jurisdiction of the 
court. Aequitas agiiin personam. This 
maxim is the basic principle of equitable 
jurisdiction. The decree operates upon 
and is enforced against the person and 
not the property. The purpose of the 
decree here is to control the action of the 
defendant, the York Manufacturing Com 
pany, a citizen of this State, and amena- 
ble to the process of ite^ourts, and to 
prevent it from doing an act which is 
illegal, and would result in irreparable 
injury to the plaintiff, also a citizen of 



the State. For a chancellor in this j uris- 
diction to deny aid under the circum- 
stances would be to refuse to enforce the 
law in a contest between citizens of this 
Commonwealth, and, therefore, for the 
State to abdicate its sovereignty. So 
long as an individual is a citizen of a 
State, he is subject to the process and 
decrees of its Courts of Equity, regard- 
less of the locus of the subject matter in- 
directly affected by the litigation. It is 
conceded that the decree here will not 
affect the mortgaged premises in New 
York, nor could an officer, acting in 
obedience to our process, redeliver the 
property to the plaintiff, if the defend- 
ants should violate the injunction. The 
lack of such authority, however, does not 
oust the jurisdiction. As held in all the 
cases, the remedy for disobedience of the 
restraining order would be directly against 
the defendants as in other cases where 
the commands of a Court of Equity are 
disregarded. In Penn v. Lord Baltimore, 
a bill for the specific performance of a 
contract executed in England, concern- 
ing the line between the Colonies of Penn- 
sylvania and Maryland, Lord Harwicke 
said in reply to the argument that the 
decree could not be enforced: *'If they 
could not at all, I agree it would be in 
vain to make a decree, and that the court 
cannot enforce their own decree in rem 
in the present case. But that is not an 
objection against making a decree; for 
the strict primary decree in this coutt, as 
a Court of Equity, is in personam.'* 

We are inclined to agree with the court 
below, although it is not necessary to de- 
termine the question here, that this is a 
Pennsylvania contract, to be performed 
in the State of New York, and that the 
law of that State must prevail in ascer- 
taining the rights of the parties under the 
conditional sale and mortgage. Story. 
Conf. of Laws (7th Ed.) Section 280, 
and authorities cited to sustain the text. 
Knowles Loom Works v. Vacher, (N. J. 
Law,) 33 L. R. A. 305, is similar in 
principle to this case, and it sustains the 
ruling of the trial court. There it is said : 
**The status of the property, and not the 
lex loci contractus, determines the validity 
of such sales. The contract in this case 
was made in New York, but the property 
was to be delivered, and was delivered, 
to and held by the purchaser in this 
State. Great contention and uncertainty 
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as to the title to personal property would 
be produced if purchasers and mortgagees 
were bound to ascertain whether the 
vendor or the mortgager acquired title in 
another State before they could contract 
with safety in reference to it." It is un- 
questionably true that under the law of 
Pennsylvania, the conditions imposed by 
the contract would be void as against the 
mortgagee, and that the York Manu- 
facturing Company could not enforce 
them here; Forest v. Nelson Bros, and 
Company, io8 Pa. 461. Were the prop 
erty in this State, the refrigerator would 
be a fixture, a part of the brewery, and 
consequently bound by the mortgage; 
Ott V. Sweatman, 166 Pa. 217. 

Nor do we think the conditions im- 
posed by the contract are valid, and can 
be asserted against the mortgage under 
the New York statute. We agree with 
the learned trial Judge in his conclusions 
on this point. The decisions of the 
lower courts of New York, holding a 
contrary view, are not binding upon us. 
in the absence of a decision of the court 
of last resort in this State. The con 
struction of a statute of a State by its 
highest tribunal will ordinarily be re- 
ceived as conclusive in the courts of other 
States; Van Matre v. Sankey, (III.) 39 
Am. St. Rep. 196; Walker v. State Har- 
bor Commrs., 17 Wall. (U. S ) 648. 
New Jersey has a statute similar to the 
New York statute involved in this con- 
troversy, requiring contracts for the con- 
ditional sale of personal property to be 
recorded. In construing the statute, the 
Supreme Court of New Jersey, in Know- 
les Loom Works v. Vacher, supra, says: 
'*The manifest purpose of the Act is to 
render inefficacious the conditional sale 
of all goods held in this State where the 
contract sale is not recorded. * * * 
The object of the statute is to get rid of 
secret and latent equities. Public policy, 
as asserted in the extension of the regis- 
try laws, requires that the public record 
should show the ownership of personal 
property, and a construction which is 
favorable to that end should be given to 
the Act.*' Such is clearly the purpose 
of statutes requiring a public record to 
disclose the ownership of personal prop- 
erty. Here the property was a refriger- 
ating machine, which was to be manu- 
factured and delivered by the York Man- 
ufacturing Company to Sternberg at Port 



Jervis, N. Y. So far as appears by the 
evidence, it was delivered immediately 
after it was made, and its possession \m 
since been in the purchaser or those hold 
ing under him. It was installed in the 
brewery, and became a part thereof prior 
to the date and recording of the mortgage 
given the National Bank of Port Jervis. 
By the failure to observe the Recording 
Act of New York, the York Manufactur- 
ing Company misled the mortgagee, 
which advanced its money on the faith 
of the brewing plant, an important and 
necessary part thereof being the refrigera- 
tor. If the contention of the appellee is 
to prevail, the very purpose of the New 
^ ork statute, requiring notice of condi- 
tional sales of personal property to be 
given by the records, will be defeated as 
to the title to a large class of personal 
property in that State. Public policy 
and the rights of creditors, as well as the 
plain intention of the legislature in the 
enactment of the Act in question, forbid 
such a construclion of it, and until the 
court of last resort in New York so de- 
cides, we will adhere to a contrary con- 
struction. 

The interpretation we have given the 
New York statute makes the la^ of that 
State the same as that of Pennsylvania, 
as to the effect of the conditional sale. 
In neither State were the conditions or 
reservations in the contract effective 
against the mortgagee or its assignee, 
and hence it is immaterial whether the 
contract be construed by the laws of New 
York or Pennsylvania. 

This is not a bill to restrain the York 
Manufacturing Company from bringing 
suit in the State of New York for the re- 
covery of the refrigerating machine, but 
the object of the bill is to enjoin that 
company from removing the machine 
from the brewery. The learned Judge 
seemed to think that the York Manu- 
facturing Company did not intend to re- 
move the refrigerator by force, but only 
by legal proceedings, and, therefore, held 
that there was no "imminent danger of 
the violatton of the rights of the plain- 
tiff," or of irreparable injury to him, 
which required the intervention of a 
Court of Equity. In this, we think the 
court erred. The written notices given 
the plaintiff and the owner of the brew- 
ing plant were not denied by the Manu- 
facturing Company. Their construction 
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iww for the court. They clearly and 
positively assert the intention of the York 
Mannfiuloring Company "to remove the 
plant immediately;*' that the plant *'will 
be removed by their employees* * during 
the week commencing February 17th. 
1902, and that "jve would ask you to 
have work stopped to facilitate such re- 
moval, as their workman will "be there 
dnriog the week named." There is not 
even an intimation in either of the no- 
tices that legal proceedings were to be 
resorted to for the removal of the refrig 
erator; on the contrary, the intention of 
the Manu&cturing Company, as plainly 
stated in the notices, was to remove It by 
their workmen without any prior legal 
proceedings. This intention is reassert- 
ed in the answer in the following lan- 
guage: "The York Manufacturing Com- 
pany claims and intends to assert its legal 
title to, and will remove, or cause to be 
removed, said refrigerating plant and ap 
paratus from the place where it was erect 
ed. ** It is idle for the York Manufactur- 
ing Company to say, in the face of these 
positive declarations, that it had no in- 
tention of removing the refrigerator until 
its right to do so had been legally de 
termined. The courts of New York have 
been, and are, open to it, and, so far as 
appears in this record, no action has yet 
been commenced there to determine its 
right to the property. We must» there- 
fore, regard the declarations and acts of 
the company as evincive of an intention 
to forcibly take possession of the property 
in dispute, which would invade the clear 
rights of the plaintiff, and entitle him to 
injunctive relief. 

The other reason assigned by the court 
for refusing equitable interference is that 
the removal of the refrigerator would not 
cause irreparable injury to the plaintiff. 
In view of the finding of the trial Judge, 
that "the refrigerator was a constituent 
part of the brewery plant, was attached 
to, and necessary for, the operation of 
the same," we are unable to see by what 
method of reasoning he reaches his con- 
clusion. Equally untenable, we think, 
is his finding that: "It (the refrigera- 
tor) was capable, however, of being re- 
moved without serious permanent injury 
to the walls and other parts of the brew 
ery, and by the substitution of another 
refiigerator of the same or some other 
manufacture, operations could be con 



tinned, as conducted before the removal 
of the refi'igerator in qucEtion." The 
same could be said, with equal force, of 
any other part of the machinery neces- 
sary for the operation of the brewery 
Any or all of the different parts constit- 
uting the plant could be supplied, and 
hence, on this theory, all the machinery 
might be removed, and no irreparable 
injury done to the plant or to the owner. 
The same logic would permit the de- 
struction of any building or manufactory 
by force, as restitution would prevent 
irreparable injury. Removing a consti- 
tuent and necessary part of the plant pre- 
vents its operation and results in a loss 
of the business, compensation for which 
would be determinable solely by conjec- 
ture. In one sense this may not be irre- 
parable injury, but in the legal sense, it 
is, and will authorize the interference of 
a chancellor. Equity will interferfere 
when the injury threatened would- occa- 
sion damages, estimable only by conjec- 
ture, and not by any accurate standard; 
Commonwealth v. Pittsburg and Con- 
nellsville Railroad Company, 24 Pa. 159; 
or would bz ruinous to the property in 
the manner in which it has been enjoyed, 
and would permanently impair its future 
enjoyment; Jerome v. Ross, (N. Y.) 11 
Am. Dec. 484; Eckelkamp v. Schrader, 
45 Mo. 505; Mayor 'V. Groshon, (Md.) 
96 Am Dec. 591; Ryan v. Brown, 
(Mich.) 100 Am. Dec. 154. 

We have discussed the controlling 
questions in the case, and our conclu- 
sion is that the plaintiff is entitled to 
the relief he seeks in this suit. The trial 
court had jurisdiction, and was invested 
with ample power to determine and en- 
force the rights of the parties. The re- 
frigerating plant, being a constituent part 
of and necessary to the operation of the 
brewery, is, unquestionably, subject to 
the mortgage now held by the plaintiff, 
and its removal by the defendants would 
result in irreparable injury, which could 
not be adequately compensated in dam- 
ages. It. therefore, follows that the 
prayer of the plaintiff's bill is reinstated, 
and the court below is directed to issue 
the injunction, in accordance with the 
prayer of the bill, the costs to be paid by 
the York Manufacturing Company, the 
appellee. 
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Dobbling's Appeal. 
Contract — Agreement to refer — Damages 
for rescission. 

Plaintiff entered into a contract with defend- 
ant company to do the grading, masonry work 
and track laying of a line of railroad. . The 
contract contained a clauie that "the decision 
of the engineer shall be final and conclusive in 
any dispute which may arise between the par- 
ties to this agreement relative to or touching 
the same, and each and every of the said par- 
ties do hereby waive any right of action, suit 
or suits, or any other remedy in law or other- 
wise, by virtue of the covenants herein con- 
tained, so that the decision of the engineer 
shall, in the nature of an award, be final and 
conclusive on the rights and claims of said par- 
ties.'* After having made preparation and ac- 
tually begun the work, he wa«i ordered by the 
defendant to stop. The stoppage at first promis- 
ed to be temporary, but he was never allowed 
to resume, He brought suit to recover damages 
resulting from the stoppage of the work and 
the rescission of the contract. The Court be- 
low decided that he had no right to recover, 
and instructed the jury to find for the defend- 
ant. Held, to have been error. 

The agreement to submit to the decision of 
the engineer, was limited to disputes relative to 
or touching the agreement itself, and the waiver 
of the remedy in law extended only to that 
which might be exercised by virtue of the cove 
nants CO) tained in the agreement. It did not 
cover qu«'fttions outside the contract, and clearly 
could not include a claim for damages for the 
abrogation of the contract. 

The right of trial by jury will not be taken 
away by implication merely, in any case; it 
must appear in all cases that the parties have 
agreed to dispense with it. 

Appeal from the decree of the Court of 
Common Pleas of York County. 

The charge of the Court below. Bit- 
tenger, P. J., was as follows: 

Gentlemen of the fury, — The agree- 
ment offered in evidence by the plaintiff, 
and admitted by the Court, among other 
things contains two clauses, which the 
defendant throughout the trial contended, 
and still contends in the submission of 
points to be answered by the Court, pre 
vents the plaintiff from recovering in this 
action. They are as follows: 

**No extra consideration shall be made 
to the contractor for hindrances or delays 
from any cause in the progress of any 
portion of the work performed under this 
agreement, but if such delays or hin- 
drances arise from any cause other than 
the fault of the contractor then, and in 
that case, the contractor shall be entitled 
to such an extension of time for the com 
pletion of his contract as shall in the 



opinion of the engineer be sufficient to 
compensate for sucb detention." 

In a separate clause there is the fol- 
lowing: 

"The decision of the engineer shall be 
final and conclusive in any dispute which 
may arise between the parties to this 
agreement relative to or touching the 
same, and in ea^h and every of said 
parties do hereby waive any right of ac- 
tion, suit, or suits, or any other remedy 
in law or otherwise, by virtue of the 
covenants herein contained, so that the 
decision of the engineer shall, in the 
nature of an award, be final and conclu- 
sive on the rights and claims of said 
parties." 

Inasmuch as this is a suit for damages 
for the breach of contract, and includes 
loss of profit, we were inclined to the 
opinion that this action at law could be 
maintained by the plaintiff notwithstand- 
ing his express agreement to claim no 
extra compensation by reason of delay, 
notwithstanding that he has submitted 
no evidence showing a request for ex- 
tension of time for the completion of the 
work, or that it was refused, and no evi- 
dence that he had asked an adjudication 
of the matters in litigation in this suit by 
the engineer, and had been refused by 
the defendant, or by its engineer. 

A more careful and thorough examina- 
tion of the law applicable, h^s changed 
our opinion as to the right of the pl^n- 
tiff to recover in this action. 

Only one Supreme Court case has been 
cited to us by the counsel for the plaintiff^ 
showing a right of action at law for the 
breach of a contract covering the agree- 
ment of the parties to be governed by the 
decision of an engineer in sach contracts 
as this, and that his decision should be 
final, that the engineer had no jurisdic- 
tion, if there was no execution by the 
plaintiff of the contract. That case is 
Lauman v. Young, 3 c Pa. 306. We 
have found no other, in a careful search. 

The case so cited decides the case 
favorable to the plaintiff's right on the 
narrowness of and limited character of 
the agreement of the parties in reference 
to the settlement of all disputes between 
them by the engineer, construing '*all 
disputes'' "as-clearly controlled and lim- 
ited to the distinctly enumerated grounds 
of anticipated dispute in the same sen- 
tence, which are so defined that these 
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general words have no force or meaning, 
unless they relate to anticipated disputes 
arising out of the work to be done, and 
the compensation to be paid/* aod that 
"the engineer had no jurisdiction where 
there was no execution by the plaintiff of 
the contract." 

The Supreme Court at the conclusion 
of its opinion says: **Wedo not in any 
wise intend to infringe on the principle 
oi the decision in Fenlon v Mooongahela 
Navigation Company. The stipulation 
in that case differs widely from the case 
in hand. The suit there was to recover 
for work done, as well as for damages for 
suspending it, and it was ruled on the 
following clause in the contract that the 
engineer had exclusive jurisdiction of the 
matter: 'It is also mutnally agreed be- 
tween the parties,' says the contract, 'to 
these* presents, that in any dispute which 
may arise between the contractor and the 
company, the decision of the engineer 
shall be obligatory and conclusive, with- 
out recourse or appeal.' Very different 
from the stipulations used in our case, in 
which, if they had existed, the engineer 
would undoubtedly have bad jurisdic- 
tion. We fully accede to the decision in 
that case. So, in case of Fox v. The 
Hempfield Railroad Company, tried in 
the circuit court of the United Slates be- 
fore Mr. Justice Grier The stipulation 
was *lhat the decision of the chief engi- 
neer for the time being shall be final and 
conclu$ive, in any dispute which may 
arise between the parties to this agree- 
ment, relative to, or touchicg the same, 
and each and every of said parties do 
hereby waive any right oi action, suit or 
suits or other remedy in law or other- 
wise, by virtue of said covenant; so that 
the decision of the engineer shall be final 
and conclusive on tbe rights and claims 
of said parties.' No more unrestricted 
submission could well have been framed; 
and the decision that the jurisdiction of 
the cause of action belonged to the engi- 
neer was undoubtedly in accordance with 
the cases on this^point. We think the 
learned judge was certainly right in his 
ruling in this case." 

In the case on trial the language of the 
agreement, as to the finality of the de- 



cision of the engineer, is exactly in the 
words of the stipulation in Fox v. The 
Hempfield Railroad Company cited, and 
held as binding in Lauman v. Young, 
supra, and also in Howard v. Allegheny 
Valley Railroad Company, 69 Pa. 489, 
in which the Supreme Court holds that 
the court below was right in saying: — (I 
read from 69 Pa. 496) — 

'* 'That the parties to said agreement 
expressly waive all right of action and 
remedy at law, in any d\^pute that may 
arise between them under their agree- 
ments, and mutually agree that the de- 
cision of the engineer shall be fiual and 
conclusive on the rights and claims of 
both parties;' the plaintiffs are bound by 
the provisions of their agreements, and 
having failed to prove that defendant 
prevented the submission of the matters 
in dispute to the decision of the engi- 
neer, they are estopped, and precluded 
from a recovery at law, and cannot main- 
tain this action;' and in entering judg- 
ment of compulsory non suit against the 
plaintiffs." See also Hartupee v. The 
City of Pittsburg, 97 Pa. 107. 

These decisions are amply sustained 
by the United States Supreme Court in 
cases cited by counsel for the defendant, 
and in other cases. 

Here the plaintiff is claiming for $1 .500 
to $2,000 damages for feeding stock, loss 
on account of being out of employment, 
erection of buildings, use and moving of 
stock, arising directly out of the contract, 
and also for damages for loss of profits on 
this very contract, on the suspension of 
the work on notice given on account of 
the bringing and pendency of the equity 
case against the defendant company. 

Strictly it may not be "extra consid- 
eration" occasioned by delay that the 
plaintiff seeks to recover, but is in the 
nature of extra consideration for. the 
same. 

The plaintiff haa distinctly barred him- 
self from maintaining this action in his 
written agreement by the terms held con- 
clusive by the courts of last resort, and 
must be held to his agreement, waiving 
any right of action, suit or suits, or other 
remedy in law or otherwise, by virtue of 
the "covenants in said agreement con- 
tained. 

Mr. Wanner. If your Honor please, 
the matter that I suggested but a few 
moments ago, that we have a right to 
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recover on the promise of making good 
to him what he would lose while he was 
waiting there, on that subject I want to 
submit a point, that it may not be said 
we did not call your Honor*s attention to 
that (handing a paper to the Court.) 

The Court. This can be filed with the 
other points, though it comes very late. 

This is not according to the testimony. 
The plaintiff did not testify that they 
piomised to pay him for his services, or 
make good to him his expenses while 
waiting. He s^dit would be all right, 
or something like that; ^ut there was 
nothing like that testified. This point 
may be marked filed. 

Having determined to affirm the last 
point, being point. No. 9. of the defend- 
ant, and therefoie giving binding in 
structions in favor of the defendant, it is 
not necessary to answer any of the points 
submitted by the plaintiff, or any of the 
other points of the • efendant. 

We affirm the 9th and last point of the 
defendant, which is as follows: 

'^Under the evidence and law in the 
case the verdict, should be for the de- 
fendant." 

And we instruct the jury to find the 
verdict for the defendant. 

From the judgment entered on this 
verdict, this appeal was taken. 

IV. A. Af tiler And N. M. Wanner for 
appellant. 

George S, Schmidt and R, W. Wood 
for appellee. 

October 15, 1902. Potter, J.— The 
plaintiff in this case entered into a con- 
tract with the defendant company to do 
the grading, masonry and track laying 
on a line of railrcad between Dillsburg 
and York Springs. He alleges that after 
he had made complete preparations to 
execute the contract, and had provided 
men and appliances of all kinds, and had 
actually begun the work, certain compli- 
cations arose concerning the right of 
way, and he was ordered by the defend- 
ant company to stop work. The inter- 
ference at first promised to be temporary, 
and he was requested by the defendant 
company to remain on the ground with 
his working organization intact, and in 
readiness to proceed. He did so for a 
time at considerable expense, but was 
not allowed to begin operations during 
the time .stipulated in the contract for its 



performance. The plaintiff brings this 
suit to recover for damages resulting from 
the stoppage of the work and the rescis- 
sion of t c e contract. He makes no claim 
in this action for any compensation for 
work' done under the contract, but seeks 
to recover for the loss of the contract^ 

The defendant rests upon the clause in 
the agreement, under which it contends 
that the plaintiff waived any right to re- 
cpver in any action at law, and agreed 
that all disputes sboild be decided by 
the engineer. The provision in question 
is that commonly used in contracts for 
railroad construction work, and is as fol- 
lows: **The decision of the engineer 
shall be final and conclusive in any dis- 
pute which may arise between the partis 
to this agreement reiative to or touching 
the same, and each and every o^ the sdd 
parti. 'S do hereby waive any right of ac- 
tion, suit or suits, or any other remedy 
in law or otherwise, by virtue of the cove- 
nants herein contained so that the deci- 
sion of the engineer .shall, in the nature 
of an award, be final and conclusive on 
the rights and claims of said parties." 

Such a contingency as the entire step- 
page of the work by the defendant com- 
pany, or the rescission of the contract, 
was not apparantly anticipated by either 
of the parties, and no provision was made 
in contemplation of any such occurrence. ' 
The agreement to submit to the decision 
of the engineer, was limited to disputes 
relative to or touching the agreement 
itself, and the waiver of the remedy in 
law extended only to that which might 
be exercised by virtue of the covenants 
contained in the agreement. It did not 
cover questions outside the contract, and 
clearly^could not include a claim for dam- 
ages for the abrogation of the contract. 

During the progress of the trial, in 
ruling upon an offer of evidence, the 
learned judge of the court below con- 
strued this clause in the fiUowing 
language: *'The words 'relative to 
this agreement' clearly distinguish the 
clauses, and it does not seem to us that 
this dispute between the parties as to 
damages for the breach of the agreement 
WIS either in the contemplation of the 
parties to the contract that was signed, 
or within the provisions of the clause oif 
the contract in regard to the decision by 
the engineer being final and conclusive ** 
But at the close of the testinK>ny the 
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trial judge was coDstraiised to change his 
opinion as to the right of the plaintiff to 
recover in this action, and directed a ver- 
dict for the defendant. 

We think that the court below was 
correct in the first impre>siou. and that 
it should have adhered to the ruling 
made thereunder. 

This precise question was considered 
by Judge Elcock in McGovern v Bock- 
iu5, ID Pcila. 438. He was dealing with 
a similar state of facts, and the clause 
providing for submission. to the engineer 
was almost identical in iisiorm with that 
now before us. Speaking with careful 
discrimination he there sa>s: '*We can- 
not conceive that the language of this 
ag eement contemplates that the estimate 
ot the engineer should be given on the 
rescission of the contract. It would not 
be a natural interpretation of it. The 
duties of the engineer r^der his decision 
valuable and conclusive upon disputes as 
to the quantity, quality and kind of wprk, 
the chacge of route, and as to numerous 
questions relating to the construction of 
ttie road; and hence the stipulation in all 
railroad contracts making his decision 
final. This was to avoid litigation as to 
these very nice questions, which are best 
determined upon the ground, but it was 
never intended that the engineer should 
usurp the province of the jury, and upon 
the rescission of the contract determine 
the contractor's damages for the loss of 
his bargain. It can hardly be supposed 
that a contractor would put this power 
in the hands of the company's engineer, 
at all events it should not be inferred 
from doubtful language in the agree- 
ment." 

Ttie question here involved is also 
squarely ruled by Lauman v. Young, 3 1 
Pa. 306. In that case he submission 
clause was worded differently, but the 
principle there established covers ex 
actly the case in hand. There as here. 
the plaintiffs did not sue to recover for 
work done in performance of their con- 
tract, but to recover damages from the 
-defendant for refusing to permit tbem to 
peform it The engineer was to deter- 
mine in regard to work done, but bad 
nothing to do with a dispute between the 
parties arising from a claim for damages 
for not being permitted to do the work. 
As was there said with emphasis. "The 
right of trial by jury will not be taken 



away by implication merely, in any case; 
it niust appear in all cases that the par- 
ties have agreed to dispense with it.*' 

The same doctrine was applied and 
emphatically enforced by our Brother 
Brown in Chandley Brothers & Company 
V. Cambridge Springs. 200 Pa. 230, where 
we held that before the decision of the 
engineer could be considered final and 
conclusive, it must clearly appear that 
su:h poiver was given to him. 

In the present case, the submission 
clause in the contract, cannot properly 
be construed, to constitute the engineer 
the final umpire, to determine the plain- 
tiff's right to recover for damages for the 
loss of the contract. 

The assignments of error are sustained, 
and the judgment is Reversed, and venire 
facias de novo awarded. 



Helb's Appeal. 

Equity — Accounts — Evidence, 

In a bill filed to settle partnership acconnts, 
delendaot claimed $1,700 for labor and office 
expenses in connection with the business. De- 
fendant alleged a verbal agreement by which 
be was to be alloiied this compensation, and 
his statement was corroborated to a certain ex- 
tent by one witness. Plaintiff flatly denied 
makinf( any snch agreement, and another wit- 
ness whom the defendant said was present at 
the time, testified that he had no recollection of 
the conversation. The "Master found against 
the defendant, but the Court below reversed his 
finding. Held, to have been error. 

A Master's finding upon a question of fact is 
entitled to the same consideration as a verdict 
of a jury, and is not to be set aside unless it is 
clearly and palpably against the weight of the 
testimony. 

Appeal from the deer ee of the Court of 
Common Pleas of York County. 

For the opinion of the Court below, 
Biiteng.r, P J., see Helb v. Hake, 15 
York Legal Rbcord no.] 

/. 5. Black for appellant. 

N, M. Wanner for appellee. 

October 13. 1902. Potter, J. — This 
bill was filed for the settlement of account 
between partners ' 

The case was referred to a Master, and 
among other claims presented by the de- 
fendant was one item for 
Labor in woods, 5'j years, $1,100.00. 

and another for 
Stationery, travelling expenses, 

and ofl&ce work. 6 years, 600.00. 

The Master refused 10 allow these 



Digitized by 



Google 



96 



YORK LEGAL RECORD. 



claims, but upon exceptions filed to his 
report, and upon hearing the court below 
reversed the finding of the Master in this 
respect, and allowed the defendant the 
amount claimed by him for these items, 
aggregating Sventeen Hundred Dollars. 

This allowance by the court is the only 
cause of this appeal, and presents the 
single question raised by the assignments 
of error. It is clear that the defendant 
was not entitled to compensation for bis 
services as a partner, unless there was an 
express contract to that effect. The de 
fendant alleged a verbal agreement by 
which he was to be allowed the amount 
claimed He was coiroborated to a cer- 
tain extent by one witness. On the other 
hand, plaintiff flatly denied making any 
such agreement, and another witness 
whom the defendant said was present at 
the time, testified that he had no recol- 
lection of the conversation in question. 
The determination of the question turned 
therefore upon the credibility of the wit 
nesses. The Master before whom they 
appciared refused to believe the defend- 
ant and his witness, and says in his re 
port, **The defendant himself has made 
so many contradictory statements that 
but little dependence can be placed upon 
his testimony.'* 

We cannot agree with the court below 
that * 'the weight of the testimony is in 
favor of the defendant upon these disput- 
ed items of claim. * ' Our examination of 
the testimony inclines us to the view that 
the finding of the Master is supported by 
the preponderance of the evidence. It 
seems to be a case for the proper applica- 
tion of the general rule that a Master's 
finding upon a question of fact is entitled 
to the same consideration as the verdict 
of a jury, and is not to be set aside, un- 
less it is clearly and palpably against the 
weight of the testimony. Upon the evi- 
dence as a whole we sustain the finding 
of the Master. 

The decrte of the court l)elow is there- 
fore modified to the extent of striking off 
the sum of Seventeen Hundred Dollars, 
allowed to the defendant as additional 
compensation for services; leaving the 
balance due defendant to stand at $240.89 . 
The costs of this appeal to be borne in 
equal parts by the plaintiff and defend- 
ant, and the disposition of previous costs 
to remain undisturbed, as fixed by the 
court below. 



Abstracts of Recent Decisions. 



( Cases not otherwise designated are Su- 
preme Court cases, ^ 



Mechanics' Liens — Stipulations against 
Liens, Filing of. — Where the stipulation 
against the filiug of mechanic^' liens pro- 
vided for by the Act of 1895 is contained 
in the original contract, and the other 
requirements 9f the Act are complied 
with, it is not necessary that there should 
be an express recital that the agreement 
against liens was made before authority 
was conferred upon the principal con- 
tractor to proceed with the work. Where 
the stipulation against the filing of me- 
chanics* liens provided for by the Act of 
1895 is not contained in the original con- 
tract, but by a separate stipulation as the 
Act contemplates, such separate writing 
must contain an express recital that it 
was executed by the parties prior to 
the time when authority was conferr- 
ed upon the principal contractor to pro- 
ceed with the work* Where the stipula- 
tion is entered into at the same time 
wjth the original contract, even though 
it be written upon a separate paper, 
and signed as a separate instru- 
ment, it is to all intents and pur- 
poses part of the original contract actu- 
ally, and not merely by way of recital, 
and subject to the same rule, to wit, that 
it need not contain an express recital 
that it was execu.td prior to the time 
that authority to proceed with the work 
was given to the principal contractor — 
Bushee v. Watres et at , (Luzerue C. P ) 
8 Delaware County Reports 499. 

Presumption of death— Breach of prom- 
ise. — A married woman whose husband 
is absent and unheard of for more than 
seven years under such circumstances 
that the presumption of death arises* is 
competent to contract marriage. He 
who gives his promise of marriage with 
a full knowledge of the woman's prior 
marriage and the absence of her husband 
for the period of more than seven years, 
IS liable in an action for the breach of 
promise — Miller v, facobs (Montgomery 
C. P.) 18 Montgomery County Law Re- 
porter r85. 
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COMMON PLEAS. 

C. p. of Lackawanna Co. 

Commonwealth ex. rel. Noone v. Kelley. 

Alderman* s Docket— Right of Successors 
in Office — Acts of Assembly Construed, 

The recdrda of proceedings in the office of a 
justice of the peace, or of an alderman, are of a 
judicial character aod should be open to the in- 
spection of interested parties. 

The Act of March 20, 1810, 5 Sm. 164, pro- 
vides, inter alia, that all proceedings in civil 
causes **had before the justice shall be entered 
at large by him, in a docket or book to be kept 
by him for that purpose. " The Act of June 1 1 , 
J^5f P* L. no, provides *'that aldermen and 
justices of the peace shall enter complaints in 
criminal cases upon their dockeU. " The Act of 
June 21, 1839, section 10, provides that the jus- 
tice shall ''deliver over his docket" to his suc- 
cessor. Hbld, construing the provisions of the 
various acts of assembly tc^ether, that an alder- 
man or justice of the peace is bound to deliver 
his docket, containing the record of criminal as 
well as civil proceedings to his successor in 
office. The terms • 'civil docket" and "crim- 
inal docket" are used for convenience. The 
law recognizes only one docket, the docket 
provided by Act of Assembly. There may be 
several books; there can be but one docket 

Judgment for relator upon the demurrer. 

Mandamus. 

P. /^ Laughran for relator. 

W. IV, Baylor for respondent. 

August II, 1902. Edwards, P. J.— 
The relator in this case filed his petition 
praying for a writ of alternative manda 
mtis to compel the respondent to deliver 
to him, the relator, the dockets and pa- 
pers pertaining to the office of alderman 
of the Eighteenth ward of the City of 
Scranton, or to show cause why he should 
not do so. The respondent was the im- 
mediate predecessor of the relator in said 
office. The respondent answers in sub- 
stance that he is willing to hand to his 
successor the "civil docket," so-called, 
and all papers pertaining to civil cases, 
and that, in fact he has offered the 
docket and papers to the relator, who has 
refused them; but that he, the respon- 
dent, is not bound to deliver over the 
papers, docket, or reccrds pertaining to 
criminal cases. There are no questions 
of fact in dispute. We shall treat the 
answer of the defendant as a return to 



the mandamus. We cannot find among 
the files a demcurer to the return. The 
case was argued as if a demurrer had 
been filed. Let the relator file a formal 
demurrer so that there may be a proper 
issue before us. 

The Act ot March 20, 18 10, Section 4, 
5 Sm. 164, provides that all proceedings 
in civil can es "had before the justice, 
shall be entered at large by him, in a 
docket or book to be kept by him for that 
purpose.'' When the term of a justice 
or alderman has expired, the Act of June 
2i, 1839, section 10, provides that be 
shall "deliver over his docket and like 
papers to the person who shall be elected 
to succeed him in said ward, borough or 
township.'' The argfument made by re- 
spondent's counsel is to the effect that an 
alderman is not bound to deliver over to 
his successor in office any docket other 
than the one the law directs him to keep, 
viz : a docket containing the record of 
civil causes, and all papers pertaining to 
these causes, and this the respondent is 
willing and has offered to do. If, says 
the counsel, the Act of 1810 describes the 
kind of a docket which an alderman must 
keep, and the Act of 1839 directs him to 
deliver this docket to his successor* he 
should not be compelled to hand over 
anything else without express legislative 
authority. And counsel goes fuither and 
contends that if by any legislation subse- 
quent to 1839 an alderman is required to 
keep other records than those prescribed 
by the Act of 1810, the mandatory pro- 
vision of the Act of 1839 could not be 
applied to the additional records. We 
think the argument is more specious than 
correct. We shall proceed to state some 
of tbe reasons which induce us to adopt 
a different view. 

I. The records of proceedings in the 
office of a justice of the peace, or of an 
alderman, are of a judicial and public na- 
ture. The office Ls not only of ancient 
and honorable origin, but it is provided 
for by our constitution. It is an impor- 
tant part of the iu icial system of the 
commonwealth. The official records of 
the office cannot be considered as the per- 
sonal property or perquisites of the occu- 
pant. When the alderman goes out of of- 
fice, his records, on account of their public 
and judicial character, should be deliver- 
ed to his successor. This view of the 
matter is not conclusive as to the conten- 
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tion in this case, but we give it as one o^ 
the reasoas for the belief that the Act of 
1839, providing for the transfer of the 
docket and like papers,' in its spirit and 
legislative scope, is broad enough tb in- 
clude the records relating to criminal 



2. This construction of the Act of 
1839 is in harmony with the reason of 

•the law, bicause it meets the demands of 
■ convenience and necessity. That the re- 
cords of criminal cases kept by an alder- 
man whose term of office has expired are 
often needed subsequently, either as evi- 
dence in other cases or as the basis of 
other or further proceedings, is evident. 
These records may be needed in habeas 
corpus cases; or, in suits on forfeited re- 
cognizances; or, in determination of pleas 
<rf former acquittal or conviction in cases 
where it migbt be claimed the ofiences 
were the subjects of final proceedings 
before the alderman under the Act of 
May I, ii^6i, P. L. 682; or, in prosecu- 
tions for perjury, or in many other ways 
that do not occur to us just now. So 
that on the ground of convenience and 
necessity the records should be in the 
custody of the alderman then in office. 
A retiring alderman may die, or he may 
move from the State and take his papers 
with him beyond the reach of process, or 
the records may be scattered and lost; 
imt these inconveniences may be avoided 
by the transfer of all official records and 
papers to the successor in the office. 

3. But it is not necessary to rely on 
the general principles stated. A close 
examination of the acts of assembly al 
ready referred to convinces us that the 
whole matter is sufficiently within the 
grasp of the letter of the law. As already 
stated the Act of 1810 provides that the 
justice shall keep a docket in which shall 
be entered the proceedings in civil cases. 
As far as we can find, this was the only 
docket the jus ice was or is required to 
keep. In connection with the criminal 
business, the next reference we find to a 
docket is in the Act of May, 1861, P. L 
682, relating to criminal jurisdiction in 
certain counties, extended to Luzerne 
County in 1866, and therefore in force in 
Lackawanna County. Section three of 
this act provides that if a defendant shall 
demand a jury trial tbe justice shall make 
an entry to that effect upon * 'his docket. ' ' 
A similar reference to *'his docket'' is 



found in the supp'ementary Act of 1862, 
P. L. 273, The general law of June 11, 
1885, P. L no, provides that ''it shall 
be the duty of all aldermen, justices of 
the peace and committing magistrates 
* * * upon complaint being made in 
criminal cases * * * to enter such 
complaints upon their dockets," etc 
The conclusion is irresistible that these 
entries are to be made upon the docket 
referred to in the Act of 1^810, supra. 
The justice or alderman can have but one 
docket. There is no such a thing as the 
so called ''criminal docket*' in contra- 
distinction to a "civil docket." The law 
(18 10) provides that the justice shall 
keep a docket— "his docket." He is 
not required to keep any other docket. 
As a matter of convenience he might 
keep the criminal cases in one book and 
civil cases in another book. Or, he 
might keep landlord and tenant cases in 
one book, cases of trespass in another, 
cases of assumpsit in a third, misdemean- 
ors in a fourth and felonies in a fifth. ^ It 
matters not how many books he uses. 
Together they constitute the docket which 
the law requires him to keep, and which 
he must turn over to his successor. If 
our views are correct it follows that the 
contention of the relator must prevail and 
that the respondent must in the language 
of the Act of 183), "deliver over his 
docket and like papers*' to his successor 
in office. 

We, therefore, sustain the demurrer 
and give judgment thereon in favcur of 
the relator with costs, and we direct a 
peremptory writ of mandamus to issue 
directing the respondent to deliver over 
to the relator the docket, books and 
papers containing the record of the of- 
ficial action of said respondent as alder- 
man of the Eighteenth ward of the City 
of Scranton, relating to all cases brought 
or heard before him during his term of 
office, as well as to deliver over to the 
relator all such dockets, books and papers 
received by respondent from his prede- 
cessor in said office. 



C. P. of 



Lehigh Ox 



Wehr V. Reitz. 



Practice — Damages and Costs-^InsirucHon 
to Jury, 

It is not within the province of the coart of 
its own motion— without request of either plain- 
tiff or defendant— to explain to the jury the 
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effect of their finding, if it were above or below 
forty shillingB. 

In an action for damages for slander the de- 
fendant's counsel stated to the jury that the 
suit ought not to have been brought, that the 
plaintiflfoughttopay the costs and that there 
onght to be a verdict for defendant; the plain 
tiff's counsel stated that he did not desire a 
large verdict, but one so large that it would com- 
pel the defendant to pay costs, and that if the 
verdict was not over five dollars and some cents 
then the plaintiff would not recover costs; the 
coart charged "If yon find for the plaintiff the 
amount of damases you will award is for you. 
Counsel have sp^en about costs You are not 
to consider and decide the question of costs. 
You are to consider whether the verdict is to be 
for plaintiff and if so for what sum and if not 
for the defendant." Rule for new trial dis- 
charged. 

Rales, by plaintiff for a new trial; and 
by defendant, that the judgment to be 
entered shall be for no more costs than 
damages. 

IV. H. Snowden for plaintiff. 

A. G. DeWaltm^ M, C Henninger 
for defendant. 

April 7th, 1902. Albright, P. J. — 
The action was for slander and the ver- 
dict was for the plaintiff for 12 cents 
damages. Plaintiff's counsel in support 
of the rule for a new trial entered by the 
plaintiff took the depositions of the jurors 
to show what their intentions respecting 
their verdict was. 

Jurors' testimony cannot be received 
to explain away the legal effect of their 
verdict, or to contradict or impeach it; 
Clugfeage V. Swan, 4 Bin 150; Hutchin- 
son V. Sandt, 4 R. 233: 17 Am. L. R. 
608. Ring V. Baker. 4 W. N. C 185. 

The court said to the jury: **Ifyou 
find for the plaintiff the amount of dam- 
ages you will award is for you, keeping 
within reasonable bounds, and if you 
find the plaintiff is not entitled to dam- 
ages, then your verdict will be for the 
defendant. Counsel have spoken about 
the costs. You are not to consider and 
decide the question of costs; you are to 
consider whether the verdict is to be for 
plaintiff, and, if so, for what sum; and if 
not, then for the defendant." 

This is complained of by the plaintiff 
tinder his rule for a new trial. What 
was thus said was said advisedly and with 
a knowledge of the decisions, in Hinds v. 
Knox, 4 S. & R. 417; Wilkinson v. 
Grey, 14 S & R. 345, and Painter v. 
Kistler, 59 Pa. 331. That is, that where 
in certain actions of tort the jury awards 



damages less than $5.33 and costs or full 
costs, judgment shall be entered for full 
costs. 

The occasion for said instruction wis 
that while counsel asked no instructions 
on the point and did not refer in their 
remarks to the jury as to said rule as to 
full costs in case of a verdict under $5.33, 
they did urge the question of costs. 
Plaintiff's counsel urged the jury to 
give plaintiff such amount as would 
carry costs. 

To prevent misapprehension or am- 
troversy as to the occasion for said in- 
structions, when after the jury had re- 
tired said instruction was excepted to, 
the court on the same day had the steno- 
grapher commit to writing what counsel 
had said to the jury in that regard. 
That statement in the court stenogra- 
pher's handwrtting is appended to this 
opinion. Defendant's counsel said to the 
jury that the case ought not to have been 
brought and that plaintiff ought to pay 
the costs, and that there ought to be a 
verdict for the defendant. Plaintiff's 
counsel said to the jury that while he did 
not desire a large verdict, he desired a 
verdict so large that it would compel the 
defendant to pay the costs, and that if 
the verdict was not over five dollars and 
some cents then the plaintiff would not 
recover costs, that the verdict should be 
over that sum in order that the plaintiff 
might recover costs and that the jury 
ought to find for plaintiff for at least 
twenty-five dollars. 

In view of said argument of plaintiff's 
counsel, the cause and propriety of said 
instruction is apparent. 

Had the court without request instruct- 
ed the jury concerning costs and the 
jury found a mere nominal sum and costs, 
the plaintiff might have complained that 
the court had on its own motion catised 
the plaintiff to be deprived of a verdict 
for a subibtantial sum. 

It cannot be said at this day that no 
rule as to measure of damages is binding 
on a jury in an action of this nature. 
The jury was instructed as to compensa- 
tory and punitive damages. That no 
punitive damages were intended to be 
inflicted by the jury is evident, nor were 
they aware of the amount of the costs. 
The correct view is this: the statute in 
question was adopted to * 'avoid infinite 
numbers of small trifling suits." (In 
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this case the slanderous words were 
spoken in a dispute between near neigh- 
bors in the country about a. few hens.) 
Therefore, it was ordained that where an 
action for a wrong resulted in a verdict 
for plaintiff for less than forty shillings 
the plaintiff should have no more costs 
than damages. 

But it was held that where in an ac- 
tion for slander a jury found less than 
that sum and costs, such finding should 
stand. The unique and somewhat pic- 
turesque reason given was, that while the 
statute bound the court* it did not bind 
the jury. 

It seems the ground for such decision 
was that inasmuch as the amount of dam- 
ages was to be determined by the jury, 
the amount might t>e made up in part by 
the costs of the case. In other words, 
the conclusion was that the court would 
not di&turb such a finding in an action 
for slander. 

This was a nullification of the statute, 
but the courts saw fit to take such action 
and the wisdom of that view is not open 
for discussion now. 

That the statute was deemed salutary 
is demonstrated by the fact that it has 
been permitted to prevail for a long time. 

However, it was not contemplated that 
the court as the guide and instructor of the 
lay jurors should Invite a disregard of the 
statute. The purpose of the statute was 
that after the triers had fixed the amount 
of compensation and punishment, then 
the rule of action declared by the statute 
should be applied to determine the bur- 
den of the costs. 

I take it the legal thought always was 
and now is that the court should not of 
its own motion — without request of either 
plaint iff or defendant — explain to the jury 
the effect of their finding if it were above 
or below forty shillings, much less to tell 
the jury that in the single instance of this 
enactment they might disregard the stat- 
ute by finding under $5 33 and also in- 
flict a further unknown sum in the form 
of costs. The limit of the decisions in- 
voked by plaintiff's counsel is, that such 
a finding will not be disturbed. The 
concession that such instruction would 
be proper would carry the right of either 
party to prove to the jury or to the court 
for statement by it to the jury the amount 
of the costs down to the moment of submis- 
sion and until the entering of judgment, 



to bear on the amount of damages to be 
awarded, which is hardly in harmony 
with the legal motion of the fitness of 
things in an Issue of this character. The 
idea of both Uwyer and layman would 
t>e that if there was to be instruction to 
affect costs, the direct and proper course 
would be to tell the jury that damages 
assessed over $5 33 would, and under 
would not, carry full costs. 

The conclusion is, that the court's ac- 
tion was proper judicial action. Is not 
ground of complaint, and that it was a 
matter of grace to allow plaintiff's coun- 
sel's comment regardini^ the $5*33 rule 
to go with the court's remark above al- 
luded to. 

The rule for a new trial is discharged 
and defendant's rule to enter judgment 
for no more costs than damages is made 
absolute. 



C. P. of 



Northampton Co. 
Shafer's Petition.' 
Discharge of insolvent debtor — Act June 
16, 1836, P. L. 72^. 

A defendant in an action of slander against 
whom a judgment for less than one hundred 
dollars is recovered, may , if otherwise entitled, 
when arrested upon a capias ad satisfaciendum^ 
be discharged as an insolvent debtor, without 
undergoing imprisonment for sixty days. 

A, C LaBarre for petitioner. 

C W, Geiser, contra. 

November 3, 1902. Scott, J — ^The 
provisions of the Act of June 16, 1836, P. 
L. 729, that a debtor shall not be dis- 
charged under the insolvent laws, until 
he has t>een in confinement for sixty days 
in certain actions of tort therein enumer- 
ated, is applicable only to cases wheie the 
judgment exceeds $100; Dimmick's App. , 
2 Dis R. 842, per Schuyler, P. J. In 
those not embraced either within the stat- 
ute, or limitation of amount, an immedi- 
ate discharge is granted upon compliance 
with the legal requirements; 8 Pepper & 
Lewis Dig. 1461-a. InScranton^s App., 
16 W. N. C. 192, whtre an order of dis- 
charge was reversed by the Supreme 
Court, the judgment was for $1,441.50* 
Poverty is not insolvency, but when the 
applicant is proven to be indebted to such 
extent that he cannot discharge his obli* 
gations as they fall due in the usual course 
of business, he is entitled to this relief; 
B3wersox*s App., 100 Pa. 434 438. 

Let the decree be entered for discharge 
of petitioner. 
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COMMON PLEAS. 

C. p. of Montgomery Co. 

Susquehanna Mutual Fire Insurance Company v. 

Schwenkf Kuder k Co. 
Mutual Insurance — Assessments — Limtia- 
lions. 

Where a receiver is appointed for a mntnal 
insurance company by the Court of Common 
Pleas of Dauphin county, and said court makes 
an assessment against policy-holders, the legal- 
ity and correctness of the assessment can not be 
Suestioned in a suit for its collection unless the 
efendant can show some objection to the claim 
that is personal to himself and not common to 
the policy-holders. If the defendant considers 
himself aggrieved by the assessment, he must 
make his attack in the court which entered the 
order and decree. 

The statute of limitations on a claim for an 
ent begjins to run from the time the as- 
lent is levied. 



Motion for judgment for want of a suf- 
ficient affidavit of defence. 

John W, Bickel & Son for plaintiflF. 

/. P, Hale Jenkins for defendants. 

Jane 2nd, 1902. Swartz. P. J.—On 
May 24th, 1884, the plaintiff company 
issued a policy of insurance to the de- 
fendants. The contract was to continue 
for the term of five years; and the de- 
fencants agreed to pay the company such 
sums of money, and at such time or times, 
as the board of directors of the said com- 
pany may, in conformity with the rules 
and by-laws, require, within thirty days 
after notice. On November 23rd, 1899, 
the company was declared insolvent, and 
its affairs passed into the hands of a re- 
ceiver. On July 12, 1901, the court or- 
dered and decreed an assessment to pay 
the losses and expenses of the company. 

The method of assessment adopted and 
approved by the court was as follows: 
That part of the period during which the 
company did bt^siness from March 31, 
1880, to December 31, 1898, was divided 
into periods of three months each. The 
losses and expenses of each period were 
aggregated, and, from this loss and ex 
penses for the three months there was de- 
ducted the income of the company charge- 
able against this period, with the excep* 
tion that the iacooip frogi assessments de- 



rived from "good insurance*' was not so 
deducted from the aggregate losses and 
expenses. 

The balance ascertained by this method 
was termed the 'net loss*' of the comr 
pany for the three months. To m^t this 
net loss the policies in force during that 
period were assessed pro rata. In the 
same manner each policy was assessed 
for its share of the net losses during the 
various periods the insurance was in 
force. From the assessments so comput- 
ed against the policy- holders there was 
deducted the sum already paid in, and 
the balance is claimed as the share of the 
unpaid losses due the policy-holder. Un- 
der this method the assessment against 
the defendants amounts to $265 . 40. They 
paid at various times upon calls of the 
company, prior to the decree of insol- 
vency, the sum of $68.03, and suit is 
now brought to recover the balance of 
|i97-37- 

Under this method of assessment the 
term '*good insurance" embraced policy* 
holders who had paid in all assessment^ 
levied, and also all policy-holders from 
whom the receiver believed an assessment 
was colectible. 

In their affidavit the defendants attack 
the validity of the assessments made as 
aforesaid by the Court of Common Plea» 
of Dauphin county. They claim the as- 
sessment was unnecessary, incorrect, 
fraudulent and excessive. They also 
allege that the assessments already paid 
by them where sufficient to pay their 
share of the losses and expenses of the 
company. The defendants do not assert 
that they paid in any money that is not 
duly credited in plaintiff's statement. 
They allege they paid all the assessments 
levied against them, and that no demands 
were made upon them after the expira* 
tion of their policy on May 24, 1889. 

The defendants paid nothing beyond 
the assessments levied by the company. 
It is not alleged that any money was ad- 
vanced as a settlement and discharged 
from future assessments, or that any 
money was paid to meet all liability on 
their contract that remained unadjusted. 
In this respect the case of the defendants 
differs from all the other snits now pend- 
ing before us. 

The plaintiff's statement alleges notice 
of the receiver's claim for the ^«c-««"*«* 
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made by the court. The allegation is 
not denied in the affidavit. 

The statute of limitations is interspos- 
ed; but it can not avail, for the six years 
begin to run from the time the assess- 
ment is levied. 

All other defences raised by the affi- 
davit relate to the validity of the assess- 
ments made by the court of Dauphin 
county. If the defendants consider them- 
selves aggrieved by that assessment, their 
attack must be made in the court which 
entered the order and decree; Fire Insur- 
ance Company v. Bog^s, 172 Pa. 91. 
They are concluded by that decree so 
long as it stands. In the proceeding be- 
fore us we can hear such defences as are 
personal to them, and none other. The 
objections to the plaintiff's claim are not 
personal to the defendants The defences 
raised by them are common to all policy- 
holders whose insurance was in force 
from May 24, 1884, to May 24, 1889. 

It may seem like an undue hardship 
to compel the delendants to pay an as- 
sessment at this late day; but under their 
contract of insurance and the rulings of 
the iiigher courts the liability exists, and 
we can not relieve them from it. It 
would be equally hard to render a ruling 
which would deny payment to those who 
hold just claims against the company. 

Rule for judgment is made absolute: 



C P. No. 1, of Allegheny Co. 

Brown v. Borough of Turtle Creek. 

Sewers — When a public sewer — Repairs. 

Before approTing a plan of lots the borough 
reserved the right to construct a sewer along 
a certain line. Afterwards, on request to coun- 
cils of the lot owners, the construction of a 
sewer on this line was authorized to be laid 
with such pipe and in such manner as the bor- 
ough engineer should direct. The engineer 
supervised its construction and it was connect- 
ed with the borough sewer at the borough's ex- 
pense. The expense of construction was paid 
for by the property owners. Hbld, that it was 
a public sewer of thtt borgugh. 

Upon a bill in equity filed by a lot owner the 
borough would be required to repair the sewer 
and abate the nuisance caused by the escape of 
sewage, and gas thereupon. 

In equity. 

- V, A, Powell for plaintiff. 

Stewart M, Cunningham for deftadatii. 

September 29, 1902, Frazier, P. J. 
— ^The purposes of the bill in this case 



was to require the defendant borough to 
repair a sewer and abate a nuisance caus- 
ed by sewage flowing therefrom. From 
the bill, answer and proofs we find the 
following facts and conclu^ioos of law: 

FINDINGS OP FACT. 

1. That sometime during the month 
of April, 1899. Rattigan & Silveus, beings 
the owners of certain real estate situate 
in the defendant borough, laid the same 
out in lots, the plan of which was re- 
corded Jane 6, 1899, in the recorder's 
office of Allegheny county in Plan Book 
vol 7, page 70. The plan was approved 
by the council of the borough May 15, 
1899, subject to the right of the borough 
to *iay and maintain a public sewer" 
upon a location in said plan indicated by 
a red line, which line begins at the south 
side of Alph street and runs southwest on 
lot No. I near the line dividing that and 
lot No. 2 to Miller street, thence across 
and along Miller street to a point about 
85 feet from Penn avenue, thence north- 
west parallel with Penn avenue, along 
the rear portion of the lots fronting on 
that avenue to a point on lot No. 30 in 
the plan. 

2. That plaintiff is the owner of lot 
No. 19 in the Rattigan & Silveus plan, 
upon which she has erected a dwtdling 
house in which she resides with her 
family. 

3. On June 13, 1900, Rattigan & Sil- 
veus presented a communication to the 
council of the borough, asking leave to 
construct a sewer in their plan of lots, in 
accordance with the general sewer plan 
of the borough, and asking that the bor- 
ough specify the size of sewer pipe to be 
used and the nature of the construction 
of the same, which communication was 
referred to the borough engineer and 
street committee of council. That on 
July 17, 1900. the ordinance committee 
and solicitor were instructed to prepare 
' an ordinance allowing Rattigan & Sil- 
veus to sewer their plan of lots^ and pro- 
vided for connecting said sewer to the 
one on Wilbur avenue. * ' This ordinance, 
it seems was never drawn and presented 
to council. On July 23, 1900. upon mo- 
tion duly passed, Rattigan &, Silveud 
were authorized "to sewer their plan of 
lots with such size sewer pipe and ii^such 
a manner as the engineer may direct." 
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4. That in pursuance of the foregoing 
authority, the borough engineer went 
upon the premises and located and set 
the stakes for a sewer upon the location 
reserved by the borough at the time of 
its approval of the plan, and indicated by 
the red line asset forth in paragraph i. 
That the sewer was constructed by Rat- 
tigan & Silveus upon that line, under the 
supervision of the borough engineer, with 
the same quality and size of pipe used by 
the borough in other sewers constructed 
either by it or under its authority, and 
that the same, when completed, was in 
all respects satisfactory to the engineer 
and was so reported by him to council. 

5. That the sewer when completed 
was paid for by Rattigan & Silveus and 
other persons owning property along its 
line, except the cost of three man* holes, 
which were put in by the contractor at 
the request of the borough engineer. 
That the sewer when completed was con- 
nected with the borough sewer on Short 
street, the expense of that connection 
being paid for by the borough. 

6. That during the spring of 1901 , by 
resison of the ground slipping in Miller 
street, the sewer broke in three places 
adjoining plaintiff's property, and since 
that time sewage, in greater or less quan 
titles, has been and is now being dis- 
charged in front of and upon her prop- 
erty; from which sewage disagreeable 
and offensive gases and odors arise, which 
not only interfere with the use and enjoy- 
ment of her property, but endanger the 
health of plaintiff and members of her 
family. 

7. That the sewer in question has 
never been formally accepted by the mu- 
nicipality by resolution or other action of 
council, but the street commissioner of 
the borough, acting under instructions 
received from the street committee, has, 
upon at least one occasion, made repairs 
to the sewer since its completion. 

8. That while there <is no minute 
amoiig the borough records of the nature 
of the sewer whether public or private, it 
was 'Stated by Mr. Silveus at the time of 
the Rattigan & Silveus communication 
bting under consideration by council, that 
the sewer when completed was to be a 
pubHc one; that the property owners 
would pay for its construction propor- 



tionately, as all other sewers had been 
constiucted in the borough, and that the 
borough could connect it with other 
sewers, and make it part ot its general 
system. 

CONCLUSIONS OF LAW. 

1. The sole question is, whether the 
sewer is a public or private one. If pub- 
lic, the borough should make all neces' 
sary repairs: if not, those who own it 
should keep it in repair. The fact that 
the construction of the sewer was author- 
ized by council upon motion of a member 
instead' of by ordinance is immaterial. 
At the time of the approval by council of 
the Rattigan & Silveus plan, the necessity 
of a sewer in the near future was appar- 
ent, and^ for the purpose of meeting that 
necessity when it should arise, it was ex- 
pressly provided and made a condition of 
the borough's approval of the plan that 
the borough ''should have the right to 
lay and maintain a public sewer" upon 
the property, and at the time indicated 
and fixed the location ot the proposed 
sewer by placing upon the plan a red line. 
The location so made and fixed was ac- 
cepted by the owners of the property. 
Afterwards, upon request to council by 
those owniog lots in that plan, the con- 
struction of the sewer was authorized to 
belaid ** with such size sewer pipe and 
in such manner as the engineer may 
direct.*' That oflBcer directed the use of 
pipes similar in size and quality to that 
used in all other sewers throughout the 
borough. He supervised its construc- 
tion and required it to be laid upon the 
location reserved by council for a public 
sewer at the time of the approval of the 
plan. After its completion ^.t was con- 
nected with the general system of the 
borough by the borough's officers and at 
the expense of the borough, and council 
was notified of its construction and com- 
pletion by the boroagh engineer. The 
expense of its construction was paid for 
in the same manner as all other severs in 
the borough . Under these circumstances 
we have no hesitation in arriving at the 
conclusion that the sewer is a public one, 
and that it is the duly of the municipality 
to keep it in repair. 

2. That the borough should proceed 
forthwith to make the . repairs necessary 
to abate the nuisance complained of. 

Let a decree be drawn accordingly. 
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QUARTER SESSIONS. 

Q. S. of Lancaster Co. 

Road in Manor Township. 
Report of road reviewers — When not de 
fecHve — Begnning before specified time 
> — Adjournments, 

A report of viewers will cot be set aside be- 
cause the viewers met and started proceedings 
before the appointed hoar» where all parties in- 
terested were subsequently given an opportunity 
to be heard. 

It is not necessary that the report of viewers 
should specifically state the hour to which an 
adjournment was made, as all parties were pres- 
ent and heard the time of adjournment. 

A report of reviewers which states that *'we 
are of the opinion that there is no occasion for 
such vacation of a road and another laid out in 
lieu thereof, as prayed for by the petitioners, 
and we therefore refuse to lay out the same," 
is not incomplete because it does not also stat^ 
that they refuse to vacate the old road. 

Exceptions to report of reviewers. 

H. Frank Eshteman for exceptions. 

A, S, Hershey, contra. 

April 19th, 1902. Lakdis, J. — The 
original petition in this case asked for the 
vacation of a road in Manor township 
and for the laying out of another in lieu 
thereof, and the report of thef viewers ap- 
pointed in pursuance thereof was favor 
able to the prayer of the petitioners. Re- 
viewers were, however, appointed who 
presented an adverse report, and to this 
report the five exceptions now under con 
sideration have been filed. 

The first and second exceptions com- 
plain that, disregarding the notice that 
the reviewers would meet at 1 1 o'clock a. 
m., the reviewers began the review at 
10:30 a, m., completing the review of the 
road to be vacated before 11 o'clock, 
and the proposed new road shortly after 
that time. The depositions taken do not, 
however, fully sustain these allegations. 
The truth of the matter seems to be that, 
on the day in question, the reviewers met 
at Tripple's store, in said township, and 
between 10:30 and 1 1 o'clock of the day 
in question they started for the place of 
beginning, arriving there shortly before 
the time appoilited for the meeting. They 
then p oceeded to go over the road to be 
vacated and the proposed new road, and 
traversed a portion of it before 11 o'clock 
and the balance shortly after. The re 
viewers met, along the line, all of the 



land owners who appeared at the review^ 
and are now exceptants, and these per- 
sons, as they walked along, explained, 
as they thought necessary, the locality 
and expediency of the road. All parties 
then returned to Tripple's store, and, 
after counsel for and against the road 
had, at some length, addressed the re- 
viewers, all other persons were given an 
opportunity to be heard. The reviewers 
then adjourned to meet on January 6th, 
1902, at the Library Room of the Court 
House in the City of Lancaster, at 9:3a 
o'clock a. m. They met according to 
adjQumment, and the attorney who filed 
these exceptions, as well as the attorney 
representing those who opposed the road» 
were present. Nothing further being 
presented to the reviewers, they adjourn* 
ed to the office of A. S. Hershey, Esq; , 
to sign the report, and this was accord- 
ingly done there. Under this state of 
facts, we are of opinion that these excep- 
tions have no merit. There is not a 
word of testimony that any one was in- 
jured because the reviewers started a few 
minutes before the time, and William 
Brenneman who now says he could h^ve 
given additional reasons in favor of the 
road, does not even in his depositions see 
fit to name one of them. 

The third exception states that the rft<i 
port does not show that there was a pub* 
lie adjournment made at the first meeting 
to a certain place, day and hour, and that 
land owners, who appeared at the Li- 
brary Room, did not find the reviewers. 
The evidence of all persons examined is, 
that there was a public adjournment to 
meet at the Library Room. William 
Brenneman himself says so. There 
would not seem to be very much trouble 
about the hour, because counsel who filed 
the exception was present when the ad- 
journment was had and was also present 
at the meeting in the Court House on 
January 6. He must, therefore, have 
fully understood the time. Two of the 
reviewers testify that the hour was 9:30 
a. m , and th^ third uncertain; but all 
the facts tend to show that the hour tkns 
sated was the correct one. It is tnic 
that the report does not specifically state 
this hour; but is this an indiqpeiisablf 
reqni>ite? We do not think so, ampW 
opportunity having before been given t^ 
all parties to be heard, and tht partsft 
themselves being present at and having 
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lieard the time of adjournment; Limer- 
ick Road Case, 1 Mont. 171. 

The fourth exception has been aban- 
doned, and the fifth declares that 'The 
report Is incomplete, as the reviewers re- 
port only that they refuse to lay out a 
new road; they do not report against the 
vacation of the part vacated by the former 
view. * ' The report of the reviewers them- 
selves must answer this claim. It says: 
"We all viewed the ground proposed for 
such vacation of a road and another laid 
out in lieu thereof and parts adjacent, 
and» after such view we are of opinion 
that there is no occasion for such vaca- 
tion of a road and another laid out iu lieu 
thereof, as prayed for by the petitioners, 
and, we, therefore, refuse to lay out the 
same." This was, in our judgment, suf- 
ficient. ^ 

We do, therefore, overrule all the ex- 
ceptions filed, and confirm the report. 

Exceptions overruled. 



Commonwealth v. Mitzet. 

Criminal Law — Selling liquor to minors. 

An indictment which charges that the de- 
fendant '*did unlawfully and wilfully furnish 
by sale, barter and gift, for use as a beverage, 
certain spirituous, vinous, malt and brewed 
liquors, to wit: wine, whiskey, brandy, ale, 
porter, stout, rum, gin, beer and cider, to Bessie 
Hibner. she the said Bessie Hibner then and 
there being a minor under the sge of twenty- 
one years, contrary to the form of the Act of 
the General Assembly in such case made and 
provided, and against the peace and di^^nity of 
the Commonwealth of Pennsylvania,*' is suffi- 
cient 

Such an indictment can not be complained of 
for duplioky. 

Furnishing liquor to a minor. 

Motion to quash. 

The indictment is as follows: 
County of York, SS: 

The Grand Inquest of the Common- 
wealth of Pennsylvania, inquiring for the 
County of York, upon their respective 
oaths and afSrmations, do present, that 
Elmer J Mitzel, late of said county, yeo 
man, on the first day of January, in the 
year of our Lord one thousand nine hun- 
dred and one, at the County aforesaid, 
and within the jurisdiction of this Court, 
with force and arms, &c., did unlawfully 



and milfuUy furnish by sale, barter and 
gift, for use as a beverage, certain sprit- 
nous, vinous, malt and brewed liquors, 
to wit: wine, whiskey, brandy, ale, por- 
ter, stout; rum, gin, beer and cider, to 
Bessie Hibner, she the said Bessie Hib- 
ner then and there being a minor under 
the age of twenty-one years, contrary to 
the form of the Act of the General As- 
sembly in such case made and provided, 
and against the peace and dignity of the 
Commonwealth of Pennsylvania. 

N, M. Wanner woLii Jas, G. Glessner 
for motion. 

E, D, Bentzelzn^ A, C W^i^j/. contra. 

October 6, 1902. Bittbnger, P. J. 
— This indictment is drawn under the 
17th Section of the Act of May 13, 1887, 
P. L. 108, Purdon 1230. This section 
prescribes penalties for the furnishing, at 
any time, to a minor, any spirituous, 
vinous, malt or brewed liquors. 

The ofience is the furnishing of liquor 
to minors, persons of intemperate habits, 
and those visibly affected by intoxicating^ 
drink, by gift, sale or otherwise. The 
indictment need not state that the liquor 
was knowingly and wilfully furnished; 
Commonwealth v. Sellers, 130 Pa. 32. 

The eleventh section of the criminal 
procedure act, Purdon 549. provides that 
every indictment shall be deemed and ad- 
judged sufficient and good in law, which 
charges the crime substantially, in the 
language of the act of assembly prohibit- 
ing the crime and providing the punish- 
ment, if it is a statuary offence. 

This is done in the indictment under 
consideration. It distinctly charges the 
furnishing of intoxicating liquor to a 
minor, by sale, barter and gift, to be used 
as a beverage. This is the accepted form 
of indictment for the offence, in general 
use in the Commonwealth, and which 
has been used continuously for many 
years. The indictment is more particu- 
lar than is required, for the statute does 
not require the particular manner of the 
furnishing of the intoxicating liquor to 
be set out; but this surplusage does not 
vitiate the indictment; i Wh. Cr. L- 622; 
Commonwealth v. Frey, 50 Pa. 245; 
Hutchinson v. Comth., 82 Pa. 472. 

Duplicity arises only when unconnect- 
ed acts, each of which is a distinct of- 
fence, are charged in the same count; 
Comth. V. Kolb, 13 Sup. 347. 
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The motion to quash is overruled and 
the rule discharged at the costs of the 
defendant. 



Commonwealth v. Myers. 
Criminal Law — New TruU — Evidence. 

Before a new trial will be granted on the 
ground of after discovered evidence, the court 
miUt be convinced, fiist: that such evidence 
could not by the exercise of proper diligence, 
have been procured at the trial; and -second, 
when corroborative of defendant's testimony in 
the case, it must be such evidence as satisfies 
the court that it would probably produce an 
acquittal on second trial. 

As the proposed new witnesses did not pro- 
duce a favorable impression on the Court, and 
as their evidence would not probably have any 
effect in changing the result, if a new trial were 
allowed, the rule will be discharged* 

Motion and rule for a new trial. 
Ziegler & Son for motion. 
A, C. Wiest^ contra. 

October 6, 1902. Bittenghr. P. J. — 
Before a new trial will be granted on the 
ground of after discovered evidence, the 
court must be convinced, first: that such 
evidence could not by the exercise of 
proper diligence, have been procurred at 
the trial; and second, when corroborative 
of defendant's testimony in the case, it 
must be such evidence as satisfies the 
court that it would probably produce an 
acquittal on second trial; Commonwealth 
V. Williams, 2 Ash. 69; Commonwealth 
V. Wire, 5 York Legal Record ii; 
Commonwealth v.. Byerts, 5 York Legal 
Record 13. 

By proper diligence the defendant could 
have obtained the two additional wit- 
nesses whose testimony was taken on this 
rule. They swear they were standing 
by, one, when he bargained for the skins 
at Red Lion, this county, he is indicted 
for stealing, and the other testifies he saw 
a man, who he does not know, offer to 
sell his three mink skins mentioned in 
the indictment, and that defendant took 
the mink skins to Heller, the fur dealer, 
to ascertain their value, but defendant 
did not purchase them, but returned them 
to the unknown dealer in furs. 

The defendant testified to a most in 
<^edlble story, in relation to his b^ing in 
baliastown the night of the larceny, and 
having the possesion there of a bag con- 
taining the pelts or furs, as follows: that 
he had heard a man had skins, such as 
defendant was . dealing in, for sale, that 



he was not certain of the name, and did 
not know where he lived, except belo^v* 
Red Lion, to the East; tbat on the night 
the pelts were stolen he went by troUe3r 
from York to Dallastown, and walked 
from there to Red Lion, some two miles, 
and thence for a considerable distance on 
the road Bast from Red Lion seeking- 
the man who had the pelts for sale; that 
he then, aHer dark, met some parties and 
on inquiry found out the name of the 
man he was seeking was Barshinger, and 
that he was not at home, but had come 
to Red Lion; that he then returned and 
met the men that he did not know in the 
alley, below the stable, at the Red Lion 
Hotel; that they had a bag; that he spoke 
to them and asked if they had skins to 
sell, and that they responded in the af- 
firmative, and that he there, near the 
stable, bought the skins he had in his 
possession that night, in a bag, in Dallas- 
town; that he walked back to that town 
from Red Lion, came on trolley car to 
York, and slept in a livery stable, that 
night, leaving his bag with the pelts in 
it, in the yard until morning. He de- 
nied tbat he had any traps in the bag 
with the skins at Dallastown. 

Aside from the improbability of the 
statement by the defendant, it was rid- 
dled by the testimony of Frank Smith, 
who testified that he saw the defendant at 
Sheffer's Hotel close to Winterstown, not 
far from the place where the larceny was 
committed, (about one mile) about nine 
o'clock of the night of the larceny, with 
a bag partly filled; that he came walking 
from the direction of the residence of 
Trout, the prosecutor, stopped long 
enough to take a drink from the spout 
of the pump, and without even entering 
the hotel, continued his walk, with his 
bag, towards Dallastown. John Puller, 
the landlord at Dallastown, to whose 
hotel the defendant came, between nine 
and ten o'clock p m., says: defendant 
came there quite tired, and complained 
of having had a long walk from Winters- 
town, where he hiul been, and bought 
the skins in the bag; that defendant 
p'aced the bag under the bench on the 
porch of the hotel, 'and that the witness 
shortly after examined the bag and found 
that it contained pelts and several steel 
traps. The prosecutor had testified to 
having had several steel traps stolen with 
the skins. 
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The prosecutor described the three 
mink skins stolen, particularly as to their 
size, appearance, and specially, how the 
one was improperly stretched, and the 
witness Heller gave the same description 
of the skin , which the defendant, on the 
next day after the larceny, exhibited to 
him. 

We cannot believe that the evidence 
by the two witnesses, on whose testimony 
the application depends in the face of 
the Commonwealth's testimony and the 
defendant's own statement on the witness 
stand, would produce a different result on 
anew trial. The one, Bert Link, testi- 
fies that he saw Myers, the defendant, 
go with the three mink skins, which he 
got from a party not known to him, to 
Heller, to inquire as to their value. He 
could not say whether the far of the mink 
skins was turned inside or Outside. Yet, 
it was of a dark brown color. He could 
not say that the fur was black. 

The testimony of James Conway is that 
he overheard the defendant and two men 
unknown to him, bargaining for the skins 
on the night in question, in front of the 
Red Lion Hotel. This instead of corrob- 
orating the defendant, contradicts him. 
It is not proposed to show who the pro- 
posed ••dealers" were (either in York 
or Red Lion J or to prcduce them in 
court. 

The witnesses do not impress us favor* 
ably, and their testimony, under the fact 
proven in the trial already had would 
not probably, have any effect in chang- 
ing the result, if a new trial were allowed. 

For the reasons stated, the motion is 
overruled, the rule discharged; and the 
defendant is ordered to appear in Court 
on Monday, October 20th, 1902 
o'clock a. m., for sentence. 



at 10 



Road in Springfield Townsnip. 

Road Law — Terminus — Location. 

Where the tenniniit of the proposed road it 
•Uted to be in a public foad leading from A to 
B, when in fact said road does not lead from A 
to B but connects with other roads which lead 
to those places, the report will not be set aside, 
the location being sufficiently certain to indi- 
cate the points and enable the supervisors to 
lay out the road. 

An exception based on the fact that the 
'^^Itwers msde no effort to obtain a release of 
damages will be dismissed, because that is a 
question for the County Commissioners. 

The fact that the exceptions are signed by 



seventy- five persons indicates forcibly that the 
Court should confirm the report. 

The location of a road over a valuable spring, 
where no necessity is shown therefor, is sm- 
dent to prevent a confirmation of the report. 

Part of the new road was laid out over an- 
other pubic road In the absence of any 
necessity therefore, this is sufficient ground for 
setting aside the report. 

Exceptions to the report of road review. 

C H, ' Shambach for exceptions. 

John L. Rouse, contra. 

October 6, 1902. Bittenger, P. J. — 
The first and second exceptions, and 
partly the third and fonrth are, that the 
description of the roads in which the 
proposed road begins and ends, is not 
correct, that said roads do not lead from 
and to the points designated and men- 
tioned in the petition and report. The 
evidence shows that these roads do not 
lead from Reynold's Mill to Loganville 
and Seven Valley respectively, but they 
connect with other roads which lead to 
the said places, respectively. 

It is also proven that there is no other 
road on the lands of Henry Reever, at or 
near a hickory tree designated as the 
beginning of the road. 

We regard the description of the termini 
as sufficiently certain to indicate the points 
and to enable the supervisors to locate 
the road. If either termini is correctly 
fixed the uncertainty of the other might 
perhaps not be imtal. The courses and 
distances would make the other terminus 
ascertainable; O'Hara Township Road, 
152 Pa. 319. There must be such cer- 
tainty in the description of the road as 
will enable the supervisors to locate the 
road; Hector Township Road, 19 Sup. 
Ct. 120. For the reason that such cer- 
tainty exists in this proposed road, the 
said exceptions going to this point all 
must be dismissed. There is no testi* 
mony to sustain the former part of ex- 
ception No. 3 as to a misdescription in 
the notices of distance from the Oak 
tree at the corner of lands of Harry Lentz, 
Accordingly the said first, second, and 
part of the third as to notices, and fourth 
exceptions, are dismissed. 

The fifth exception is dismissed for the 
reason that theexceptants are not interest- 
ad in the point raised, that the viewers did 
not make an t ffort to procure the release 
of damages. That is a question for the 
County, which is liable for the payment 
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of damages, exclusively, to raise. The 
evidence shows that the land owners 
would have refused to release damages, 
had they been requested, but this does 
not excuse viewers from complying with 
the law. A request of such release is 
imperatively required. The report will 
generally be recommitted to the viewers 
lor that purpose, though the trouble and 
and expense of such proceedings empha- 
size a compliance with the law, by view- 
ers at the view, in every case. 

The report in feivor of the road is prima 
facie evidence of its convenience and ne 
cessity and this court has ruled in several 
cases, that want of the same is not ground 
for exception. The sixth and seventh 
exceptions are therefore dismissed, as to 
said question. The testimony, however, 
shows that the opening of this road will 
cost from $400 to $500, and that it will 
chiefly benefit Mrs. Mary McCan, whose 
lands are on the line of the road, and that 
it will not generally be used The dam- 
ages are assessed at $175. The excep 
tions are signed by seventy- five persons. 
It is the most formidable number, which 
has ever been filed in this court since we 
have been familiar with the practice 
(which relates back beyond the enact- 
ment of our Special Road Act of i860,) 
and indicates forcibly that the court 
should not confirm the report; see section 
4 of the Special Road Act for York 
County, of 17th of February, i860, P. 
L. 61. 

The report and evidence show that the 
road, as located and laid out by the view- 
ers, passes over the spring of one of the 
exceptants, Henry Reever, at the hickory 
tree at the point of beginning. In ex- 
tension of Second Street, in Columbia, 
23 Pa. 346, it is decided that if a good 
road cannot be opened without moving a 
dwelling house or other important public 
building, in a country district, the ne- 
cessity of the location of it should appear 
affirmatively. We find from the evidence 
that the spring in question is a valuable 
one. Though not of the importance of a 
dwelling house, a good spring should not 
be destroyed in laying out a public road, 
without some necessity shown on the re 
port or by evidence, for making the loca- 
tion of the road right over the spring, 
when starting points are so numerous, as 
appears from the draft, for a road leading 
from the one public road indicated, to the 



other. No such necessity has been shown. 
Under the ruling of the Supreme Qmrt 
the proposed unnecessary destruction ot 
this spring would seem sufficient, to pre« 
vent a confirmation by the court, of the 
report. 

The report shows that after reachiog^ 
the road described, as leading from Rey* 
nold's Mill to Seven Valley, it proceeds 
on said public road one hundred feet to 
its reported ending. '*As a general rule 
a road cannot be located on another, 
regularly laid out and opened, except so 
far as necessary to reach the point of 
ending called for in the order; Reserve 
Township Road, 80 Pa. 165, and cases 
cited. 

The road described in the petition and 
order, is * 'to begin on lands of Henry 
Reever at a public road leading from 
Reynold's Mill to Loganville, at a 
hickory tree, along said road 330 feet 
from the private road of Edward Landis 
and extending thence to another public 
road leading from Reynold's Mill to 
Seven Valley, at a point on lands of 
Harris Lentz, 430 feet North of a white 
oak tree, at the comer of lands of Harris 
Lentz and Lewis Palkenstine. 

Instead of leading directly to the ter- 
minus mentioned in the petition, the pro- 
posed road leads to the public road men- 
tioned in the petition, 100 feet from the 
ending designated in the petition and 
order, and then to reach the ending lo- 
cates the proposed road, for 100 feet, on 
the other already laid out and opened 
public road. No necessity is shown for 
this. When the viewers reached the road 
designated as leading from Reynold's 
Mill to Seven Valley, the end of said 
proposed road was reached. It was only 
to extend to said road, and instead of ex* 
tending and reaching said road at the 
point named, it is made to extend to said 
public road, 100 feet from the point 
named, and is then, without any necessi- 
ty and authority, taken on the bed of 
said already opened public road to the 
actual point prescribed in the petition and 
order, for the proposed road's ending. 

The viewers are confined to the termini 
mentioned in the petition and order, 
though the interveiiing points for the 
road are in their discretion; but in this 
case the ending of the road is the inter* 
section with the road named as leaditig 
from Reynold's Mill to Seven Valley* 
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xoo feet from the point at which it was to 
intersect said public road, and it is at- 
tempted by the viewers to cure the de- 
fect, by carrying the road from the point 
of said erroneous intersection, without 
any necessity, to the point where they 
were required to enter said public road, 
over said existing public road. 

On the third exception as to the termi- 
nation of the road, the seventh and eighth 
exceptions, and for the reasons stated, we 
refuse to confirm the report; and the same 
is set aside at the costs of the petitioners. 

May Klinefetter's Estacte. 
Guardian and Ward — Interest, 

The mere fact that a guardian used the 
money of the ward in his own business, without 
any proof of fraud or negligence, is no reason 
for chai^ging him with compound interest or 
for forfeiting his commission. 

John W. Heller for exceptions. 

fohn A. Hooher for accountant. 

Exceptions to the first and final ac- 
count of Levi Glatfelter, guardian of May 
Klinefelter, daughter of Mary A. and 
Benjamin F. Klinefelter, late of Shrews- 
bury Borough, deceased. 

June 16. 1902. BiTTENGER, P. J. — 
The only exceptions filed affecting the 
debit side of the account, are to not suffi- 
cient interest charged, and the claim to 
compound interest by reason of the use 
of the moneys of the ward by the guard- 
ian in his own business. 

The evidence shows that for a consid- 
erable part of the time, the money was 
on deposit in the Glen Rock National 
Bank at three per cent. Part of the time 
the trust fund was retained by the ac- 
countant and used in his business of 
farming. 

It is not shown or alleged that any of 
the money was lost by any mismanage- 
ment. The guardian accounts for said 
moneys with six per cent, interest from 
the receipt of the several items of debit. 

While it is the duty of guardians to 
keep separate the moneys of his ward 
and invest them as a trust fund, the courts 
are slow to charge guardians or trustees 
with penalties for retaining such moneys 
when not done fraudulently, when the 
same are forthcoming when they become 



payable to the cestui que trust or his 
representatives. To charge the trustee 
or guardian with more than the legal 
rate of interest and the forfeiture of com- 
missions, either fraud or gross negligence 
must be shown; Hoffman's Estate, 15 
York Legal Rbcosd 116, and cases 
cited. . We have not had pointed out to 
us any error in interest charged^ nor have 
we discovered any. The sum total of 
the debit side of the account is therefore 
not changed. 

The exceptions affecting the credit side 
of the account are to the $25.00 commis- 
sions, counsel fee $15 00, maintainance 
and care of ward $30.00 and amount for 
medical services to ward ^2.50. 

In the statement and release prepared 
by E. E. Allen, the counsel for the ac- 
countant, in the fall of 190 1, the sum of 
$25.00 was claimed for commissions. 
Considering the small estate in the hands 
of the accountant, his limited trouble and 
responsibility, with the fact that for a 
good portion of the time the ward's 
money was used in the accountant's busi- 
ness of farming, we consider the sum of 
$15.00 ample allowance, and reduce it to 
this aLJount. 

As to the credit of $15.00 for counsel 
fees, it appears from the evidence that 
$10.00 of the same was received by E. E. 
Allen, Esq., who preceded the present 
counsel, John Hoober, Esq. Mr. Allen 
rendered services in having real estate; 
in which the ward was interested, sold, 
and prepared a statement and release, be- 
sides other papers, and did other services 
as counsel. We cannot say that $10.00 
is too much for said services; nor is $5.00 
for Mr. Hoober, for filing the account, 
&c., excessive. This exception, the 
fifth, is not sustained. 

The testimony entirely fails to sustain 
the credit taken for $30.00 allowance to 
Mrs. Annie Glatfelter, the wife of the 
accountant, for two years care and atten- 
tion to the ward, and for clothing fur- 
nished during that time. The same is 
disallowed. 

It is proven to our satisfaction that not 
only the $2 50 for medical services, ex- 
cepted to in the 7th exception, but other 
moneys for which credit is claimed were 
deducted from the accountant's item of 
charge, March 6, proceeds of realty, 
$45.38. In the accountant's receipt 
book he charges himself of said date with 
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$292.50, **less I5.25 deed and acknowl- 
edging and fifteen dollars paid Dr. E. H. 
Gerry " In the account he charges 
' himself with only one-sixth of said bal- 
ance of $272.25, and consequently asks 
for a double credit of the $2.50. The 
accountant testifies that his former coun- 
sel, Mr. Allen, did this; and we believe it 
was only t mistake ofthe accountant and 
not done fraudulently. It is disallowed. 
We surcharge the accountant, there- 
fore as follows: 

Excess of commissions, . . . $1.00 
Amount of credit claimed by Mrs. 
Anna Glatfelter. for care and 
attention to ward two years, . 30.00 
Dr. E. H. Gerry, medical services, 2. 50 



This amount added to the bal- 
ance on the acount. 



$42.50 



for medical services, which were not 
rendered to ward, are sustained. The 
guardian is surcharged with $12.50. 

The evidence shows that the ward was 
nurtured and maintained by the account- 
ant for ten months, when an infant. 
Equity requires that he should be paid 
for the same. 

Fifty dollars is regarded by us as fair 
compensation for said care, maintenance 
and expenditure by the accountant. Af- 
ter adding to the balance said surcharge 
$12.50, and deducting therefrom the sum 
allowed for care, maintenance and ex- 
penditures for ward, $50 00, the balance 
is $100.03. 

The said account is confirmed with the 
balance so reduced to $100.03, and the 
cobts on these exceptions are ordered to 
be paid by the accountant. 



102.02 



makes the balance, . . . $14458 
The exceptions to this extent are sus- 
tained, and the accountant is ordered to 
pay the costs. We have dispensed with 
requiring an auditor to be appointed to 
settle the exceptions, on account of the 
smallness of the estate of the ward, by 
consent of counsel, to save expenses, 
without setting a precedent for dispens- 
ing with the services of an auditor. 



Annie Klinefelter's Estate. 
Guardian and Ward — Allowance, 

The guardian nartared and maintained the 
ward for ten months during the latter a in- 
fancy. Equity requires that the former should 
be paid for this, and fifty dollars is a foir com- 
pensation therefor. 

Estate of Annie Klinefelter, a minor 
daughter of Mary A. Klinefelter and 
Benjamin F. Klinefelter, deceased. 

Exceptions to the account of Levi 
Glatfelter, guardian. 

John IV. Heller for exceptions. 

John A, Hooher for accountant. 

June 16, 1902, BiTTENGER, P. J. — 
For the reasons given in the estate of 
May Klinefelter, in which we have this 
day filed an opinion, the exceptions af- 
fecting the interest charged on the debit 
side ofthe account, are dismissed. 

For the reasons given in the same 
opinion, the exceptions to the allowance 
claimed is sustained to the amount of 
$10.00, and that regarding the credit of 
$2.50 for payment to Dr. E. H. Gerry 



Q. S. of Warren Co. 

Barrett's License. 
Liquor license — Revocation of —Act of May 

Where it appears after the granting of a 
retail liquor hcense that deception has been 
practiced upon the court by persons to whom 
it was granted, the license will be revoked. 

Where it is shown that a brewing company 
has entered into an agreement whereby the 
licensee has obligated himself to nse its pro- 
duct exclusively, the license will be revoked 
because in violation of clause 7 of section 5 of 
the Act of May 13, 1887. 

Shawhey & Munn for application. 

Allen & Son, contra. 

February 11, 1902. Lindsey, P.J. — 
On April 8, 1901, a license was granted 
to Thomas D. Barrett to retail liquors at 
what is known as the Pennsylvania Ave- 
nue Hotel in the Borough of Warren. 

On September 30, 1901, this license 
was transferred to Patrick E. Barrett, 
and this application is now made to the 
court by Thomas D. Barrett to set aside 
and vacate the order transferring the 
license to Patrick E Barrett, alleging 
that the petitioner, Thomas D. Barrett, 
did not consent to such transfer, and that 
he did not receive any consideration for 
such transfer; alleging that he was there- 
by injured by the transfer. 

At the hearing a contract was offered 
in evidence by counsel for Patrick E- 
Barrett, dated November 6, 1900, be- 
tween Patrick E. Barrett and Thomas D. 
Barrett, reciting both of them as resi- 
dents of Franklin, Pa. By the provi- 
sions of said contract Patrick E. Barrett 
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^was to advance to Thomas D. Barrett the 
4tim of $2,000, taking a note therefor, for 
the purpose of enabling Thomas D. Bar- 
rett to purchase the Pennsylvania Ave- 
nue Hotel, situate in the Borough of 
Warren, Pa. Said contract further pro- 
vides as follows: *'The said Thomas D. 
Barrett hereby agrees to pay to the said 
Patrick Barrett the profits real*' zed from 
said hotel, to be applied on said note 
weekly until said note is paid, reserving 
therefrom to himself the sum of $12 per 
week. The said Tnomas D. Barrett 
further agrees that at any time after the 
period of six months from the date hereof, 
on the demand of the said Patrick Bar- 
rett, and in order to secure him the said 
$2,000, aforesaid, he will without further 
consideration transfer and make over to 
^d Patrick Barrett the said Pennsylvania 
bouse and all contained therein purchas- 
ed with said $2,000, and hereby agrees, 
as far as he is concerned, that the license 
of said hotel be transferred to the said 
Patrick Barrett.'* 

It appears by the evidence that at the 
time of making said contract Patrick £ 
Barrett was not a citizen of the United 
States; that he did not obtain naturaliza- 
tion papers to make him a citizen until 
some time in July, 1901. He also testi- 
fies that there was an agreement between 
them, and he says: **I was supposed to 
give Thomas Barrett $12 a week, and I 
gave him $12 a week.'' He further says 
that Thomas was working at a salary of 
$12 a week, and that he paid him the 
salary while he, Thomas, held the license. 
He also states that it was agreed Thomas 
should take out the license in his name 
and then it should be transferred to him. 
And he states that the license was taken 
out in Thomas* name because he could 
not take the license. 

There can be no question but what the 
contract of November 6, 1900, together 
with the facts testified to by Patrick E. 
t»arrett, made Patrick an interested party 
in the license. In fact. It was carried on 
practically by Patrick E. Barrett; Thomas 
D. Barrett being paid only a salary of 
$12 per week*. It also made both of them 
parties to a deception practiced upon the 
court. As the contract together with the 
evidence of Patrick E- clearly shows that 
it was not intended that Thomas D. Bar- 
rett should hold the license, but he was 
used as a means by which the license 



could be obtained and held by him until 
Patrick E. Barrett should become a natu- 
ralized citizen, and then the license trans- 
ferred to him. 

November 22, 1900, another agree- 
ment was made between Thomas D. Bar- 
rett and Patrick E Barrett and the Con- 
sumers' Brewing Company, of Erie, by 
which said brewing company loaned to 
the Barretts $1,500 in ca h, taking notes 
therefor bearing six per cent, interest. 
In consideration of this loan the Barretts 
were to execute and deliver a bill of sale 
of the furniture, fixtures and perianal 
property belonging to the said parties* 
situate in the hotel known as the Penn- 
sylvania Avenue House, located in the 
Borough of Warren, which the said brew- 
ing company was to hold until the loan 
was paid. It was further agreed as fol- 
lows: ** In consideration of said loan and 
of this agreement, second parties further 
agree to use first party*s draught beer, 
ale and porter by the keg exclusively 
until all the said sum of $1,500 shall be 
fully paid, and further agree that they 
will give the bottled beer, ale and porter 
of the said first party preference during 
the said period." 

In our opinion this makes the con- 
sumers* Brewing Company of Erie, pe- 
cunlarly interested in said license, and is 
a violation of the seventh clause of the 
fifth paragraph of the act of May 13, 
1887. In Adams Co. License, 5 Pa. C. 
C. R. 26, it was held that the ownership 
of a hotel property asked to be licensed 
being In a party directly connected with 
a wholesale liquor firm Is a violation of 
said clause and section of the Act of May 
13, 1887. This opinion was based upon 
the fact that it would be expected that 
the tenant would buy his liquors Irom his 
landlord, who would therefore become 
directly and pecuniarly interested. But 
here there is a positive agreement be- 
tween the parties by which the holder of 
the license is to purchase his beer, ale, 
etc., from the Consumers* Brewing Com- 
pany. This, in our judgment, makes 
the brewing company pecimlarily inter- 
ested in that license, and Is in violation 
of the law. 

Thl^ contract with the brewing com- 
pany is also pertinent as showing how 
the parties themselves understood the 
contract between Thomas D. Barrett and 
Patrick E. Barrett, namely, that Pat- 
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rick E. Barrett was a party interested in 
said hotel and license. 

Both Thomas D. Barren and Patrick 
being violators of the license laws, this 
license will necessarily have to be re- 
voked. 

The order made September 30. 1901, 
transfering the license to Patrick £. Bar- 
rett, is hereby recinded and revoked, 
and the order of April 8, 1891, granting 
a license to Thomas D. Barrett « is hereby 
revoked, and they are both directed to 
retnm the certificates which they hold to 
the prothonotary of this court for can- 
cellation. 

The costs of this proceeding to be paid 
by Patrick E. Barrett. 

COMMON PLEAS. 

C. p. of Lancaster Co. 

Roberts & Co. v. Heisey, Young & Heisey. 

Action for hook account — Misnomer of de- 
fendant — Demurrer. 

The objection that defendants are improperly 
named must be taken advantage of by a plea in 
abatement, and not by demurrer. 

The effect of a demurrer being to confess the 
truth of the facts as stated and the plaintiffs 
having stated their cause of action and attached 
a copy of their book account, judgment should 
be entered for the full amount of their claim, 
the reasons assigned in the demurrer being 
without merit. 

Demurrer to plain ti£Ps statement. 

Geo, R. Heisey and W, C, Rehm for 
demurrer. 

W, T. Brown^ contra. 

The action was brought on a book ac- 
count, a copy of which was embodied in 
the statement, which was signed at the 
end and sworn to. 

The causes of demurrer were assigned 
as follows: 

1. The plaintiifs are non residents, and 
no address or location is designated on the 
copy of statement served on defendant. 

2. The defendants have been improp 
erly pleaded in caption of suit, praecipe, 
writ, summons and statement. George 
R. Heisey, Ethelbert R. Heisey and John 
M. Young were partners, trading and 
known as The H. Y. H. Tea Company. 

3 Exact dates, amounts and particulars 
are not correctly stated. It is not a con 
cise statement of the plaintiff's claim as 
provided by the Act of 1887, P. L. 271. 

4. The statement is not self-sustaining. 

5. Copy of book account not signed. 



6. It is not alleged that the copy of the 
book account is taken from the book of 
original entries. 

I 7. Plaintiffii have not filed a sworn 
j copy of book account. To import de- 
I livery of goods, or compel an affidavit of 
defense, this is necessary. 

8. That the said statement is in other 
respects uncertain, informal and insuffi- 
cient. 

July 5, 1902. Landis, J. — Suit was 
brought by the plainti£& against the de- 
fendants, and the statement filed in the 
case shows that the plaintiffs' claim was 
for $417.04, based upon a book account, 
a copy of which was thereto annexed. 
To this statement the defendants have 
filed a demurrer, setting forth eight reas- 
ons wherein the statement is insufficient, 
the chief of which being that the firm 
name of the defendants, under which 
they did business, was ''The H. Y. H. 
Tea Company," and not "Heisey, Young 
& Heisey." 

The effect of a demurrer is, that it 
confesses the facts to be true as stated by 
the opposite party, but denies that, by the 
law arising upon those facts, any injury 
has been done to the plaintiff, or that the 
defendant has made out a legitimate ex- 
cuse; 3 Blackstone's Com. 314. There- 
fore, when, as in this case, the plaintiffs 
have stated their cause of action and at- 
tached the copy of their book account, it 
is, without more, sufficient, the demurrer 
admitting the truth of these facts 

The objection that the defendants are 
improperly named is made under the head 
of dilatory pleas, aud must be taken ad- 
vantage of by a plea in abatement. Black- 
stone, in Book 3 of his Commentaries, p. 
301, in setting out these pleas, says: **In 
abatement, which abatement is either of 
the writ or the count, for some defect in 
one of them, as by misnaming the de- 
fendant, which is called a misnomer, 
giving him a wrong addition, as esquire 
instead of knight, or other want of form 
in any material respect.*' 

An examination has convinced us that 
there is no merit in any of the reasons 
assigned. The demurrer is, therefore, 
overruled, and judgment is now entered 
upon the same for the plaintiffs and 
against the defendants for the sum of 
$417.04, with interest from May 5, 1901, 
making in the whole $446.23. 

Judgment for plaintiffs. 
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COMMON PLEAS. 



C p. of Ivaucaster Co. 

Commonwealth v. Diffenbaugh. 

Summary Conviction — Information — 
''Works of Necessity -- Sunday Ob 
servance. 

The informatioti or complaint, in criminal 
actions before an alderman, is the basis of the 
whole proceeding had before him and if it fails 
to show jurisdiction or that an offence has been 
committed, the court will reverse his action 
thereon. The transcript and the testimony 
taken upon the hearing and returned with the 
record cannot be used to correct the faults in 
the information originally made. It must also 
contain a direct and positive charge against the 
defendant and not merely facts amounting to a 
presumption of guilt, however sufficient such 
facts may "be as prima facie evidence against 
him. 

Hence, an information under the Sunday Ob- 
servation Act of April 22, 1794, 3 Sm. Laws, 
177, must show the particular act or kind of 
wurk that the defendant is charged with doing 
and the several facts to indicate that it is not 
within the conception or proviso of the statute, 
so as to show that an oflfence has been com- 
mitted. 

Hence, a summary conviction under this Act 
before an alderman should be set aside when 
the information sets forth that "he (the de- 
fendant) did work and follow his usual every- 
day avocation of a butcher or retailer of meats*' 
on Sunday, June 5th, 1892, although the trans- 
cript and evidence sustain the magistrate's find- 
ings and sentence. 

The "Works of necessity" excepted by this 
Act are the necessity of the man doing the act, 
not of the person purchasing. This does not 
mean a physical and absolute necessity, but any 
labor, business or work which is morally fit and 
proper to be done on that day, under the cir- 
cumstances of the particular case, and the bur- 
den is on the defendant to show that the act 
complained of was an act of necessity. 

Certiorari to alderman. 

H. C. Brubaker for plaintiff in error. 

W, U, Hensel9Ln6, Arthur G, Dickson 
for Commonwealth. 

Landis, J. — This was a summary con- 
viction under the Act of April 22, 1794. 
It was charged in the information that 
the defendant *'did work and follow his 
every-day avocation of a butcher or re- 
tailer of meaU" on Sunday, June 5, 1892. 
After the conviction before the alderman, 
and the defen^ ant had been sentenced to 



pay the sum of $4, a certiorari was issued 
to bring up the record into this court. 
The alleged defects in the proceedings, 
urged on his behalf, were: i. That *'the 
information under the oath of H. B. 
Keiper, the complainant, as returned by 
said alderman, does not show the par- 
ticular act or kind of work that the de- 
fendant is charged with, and that it is 
not within the exception or proviso of 
the Act of April 22, 1794.*' 2. That 
'*the warrant issued by said alderman, 
asieturned by him, does not show the 
particular act or kind of work the de- 
fendant is charged with." 3. **Nor 
does said warrant show the act is not 
within the exception or proviso of the 
statute.'* 4. That '^the record of the 
alderman's proceedings in this suit shows 
that the act of the defendant is within 
the exception or proviso of the statute, 
in that the meat was sold and delivered 
to Benjamin Fajgan before 9 o'clock in 
the forenoon of Sunday, June 5, 1892, 
and was one of the necessities of life, the 
record or transcript of the same, as re- 
turned by the alderman, not showing that 
meat was sold to any other person named 
in the information and proceedings on 
said Sunday, and only one penalty being 
imposed.*' 5. That **the record of the 
proceedings of the alderman and judg- 
ment in this suit, in fixing the fine in- 
flicted, does not ascertain the alternative 
duration of imprisonment under the ist 
section of the Act of April 22, 1794." 

The 2nd 3rd and 5th exceptions may 
be briefly disposed of. It has never been 
held by any court that the warrant issued 
for the arrest of one charged with having 
committed a crime must sustain, upon its 
face, the details of the prosecution, and, 
negatively, that the offence was not with- 
in a proviso contained in the statute under 
which the prosecution is carried on. The 
warrant gives but the name of the of- 
fence, and, without more, the constable 
is authorized to arrest and take into cus- 
tody the person against whom the charges 
are made. The 5th exception, rela- 
ting to the alternative duration of the 
imprisonment, is expressly ruled in Com- 
monwealth V. Borden, 61 Pa. 272, and 
it is there said that no such provision 
need appear in the sentecce. 

The I St and 4th exceptions, however, 
require more extensive consideratioa. 
**The object of Sunday legislation," 
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says the Supreme Court, in Com. v. Jean- 
deil, 2 Gr. 506, **is to make Sunday a 
day of rest, and to prevent private citi- 
zens from being disturbed in their enjoy- 
ment of the day by others practicing their 
ordinary trades and pursuits, or indulg- 
ing in disturbing or boisterous amu^ 
ments *' It in no wise entrenches upon 
the liberty of conscience, for« although 
Christianity is a part of the common law 
of this State, the Constitution permits 
every man to entertain such beliefs as 
his own free will dictates. It is not upon 
the religious but upon secular grounds 
that such legislation rests. 

This prosecution is summary in its 
nature. While technical formalties have 
been to some extent condemned in mod- 
ern legislation, they are still essential in 
this particular, that the conviction must 
contain a finding that a special act has 
t>een performed by the defendant, and 
that it shall describe and define it in such 
a way as to individuate it and show that 
it falls within an unlawful class of acts; 
Com. V. Nesbit, 34 Pa. 398; Rdd v. 
Wood, 102 Fa. 312. The information in 
a criminal action before an alderman is 
the basis of the whole proceeding had be- 
fore him. and if it fails to show jurisdic- 
tion, or that an oifence has been com- 
mitted, the court will reverse his action 
thereon on certiorari; Gelbert v. Com., 
170 P. 426. Nor can the transcript and 
testimony taken upon the hearing and 
returned with the record be used to cor- 
rect the faults in the information origin- 
ally made. **If a complaint in writing 



was, and in the Phelp*s case the county 
was omitted. In Paizer v. Com , 4 Kulp 
286, it is said that an information, tinder 
the Act of 1794, must show the particu- 
lar act or kind of work the defendant is 
charged with, and sufficient facts to indi- 
cate that it is not within the exception or 
proviso of the statute. 

Reverting, therefore, to the complaint 
above quoted, we find that **he (the de- 
fendant) did work and follow his usual 
every day avocation of a butcher or re- 
tailer of meats." Inferenttally, we cm, 
perhaps, draw from this charge that the 
Act of Assembly may have been, by the 
defendant, violated. But how was it 
violated? Following his * 'everyday 
avocation" is a statement so general in 
Us terms, that individuals might radically 
differ as to whether an offence against 
the Sunday law was actually committed, 
and it is, therefore, important that suffi- 
cient facts should appear upon the face 
of the complaint from which this court 
itself can determine whether the defend- 
ant did violate the law, and whether the 
prosecution under the Act of 1794 is 
complete. It is true that the transcript 
and the evidence sustain the magistrate's 
findings and sentence; but, under the 
above authorities, the information, when 
itself relied upon, is incurably defective. 

I have carefully examined the authori- 
ties of the counsel for Ihe Commonwealth, 
and will review only a very few. In 
Com. V. Gipner, 148 Pa. 379, it is said 
that the record of conviction in substan- 
tial conformity with the form prescribed 



is resorted to, being the substratum of ; in section 4 is sufficient; and in Seaman 
the magistrate's jurisdiction and in the v. Com., 11 W. N. C. 14, the conviction 



nature of an indictment, it should con- 1 
tain a complete statement of the offence, j 
for the evidence given on the trial can , 
only support the original charge, and can 
by no means extend or supply what is 



was also sustained. But an examination 
of these cases will show that, in the 
former, the defendant soli tobacco and 
cigars at his store, and as to this finding 
there was no exception — it is evident, 



wanting in the complaint. The com- i though the case is not fully reported, that 
plaint must also contain -a direct and posi- ; the complaint was complete; and in the 
tive charge against the defendant and not , latter, the information expressly set forth 



merely facts amounting to a presumption 
of guilt, however sufficient such facts 
may be as prima faeie evidence against 
him;" 10 Mod. 155; Paley 196; i Arch- 
bold's Criminal Practice 102, note i; 
Gelbert v. Com., supta; Com. v. Phelps. 
170 Pa. 430. In the case of Gelbert, the 
proceedings were set aside because the | road 
word "Sunday" was not in the com- i gaged in 



that *John W. Seaman, on Dec. 12, 
1880, being the Lord's Day, commonly 
called Sunday, did then and there en- 
gage in doing and performing worldly 
employment or business, to wit, having 
open his place of business on the corner 
of Station street and Pennsylvania Rail 
* ^ M« and then and there en- 
selling, trading and vending 



plaint, though the date of the month tobaceo, cigars, candies, etc" Nothing 
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could be more explicit than this iofonna- 
tioD, and unless the statute was to be 
rendered entire by nugatory, it was impos- 
sible, to my mind, for the court to have 
held otherwise than that the offence was 
sufficiently charged. 

At common law, the sale of articles on 
Sunday was not prohibited, and, in Eng- 
land, fairs were held on that day and not 
considered unlawful. But the Act of 
April 22, 1794. section I, 3 Sm Laws 
i77» replacing a number of prior statutes, 
provided that * 'if any person shall do or 
perform any worldly employment or busi- 
ness whatsoever on the Lord's Day, com- 
monly called Sunday, he shall, for every 
such offence, forfeit and pay $4." Works 
of necessity and charity were alone ex- 
cepted in the body of the section, though 
in the proviso it was enacted "that no- 
thing herein contained shall be construed 
to prohibit the dressing of victuals in 
private families, bakehouses, lodging- 
houses, inns and other houses of enter 
tainment for the use of sojourners, travel- 
ers or strangers, * * * nor the de- 
livery of milk or the necessities of 1 fe 
before 9 o'clock in the forenoon, nor after 
5 o'clock in the aiternoon of the same 
day." Upon the main question, there- 
fore, it is only necessary to inquire 
whether the act of defendant, if suffi 
ciently set forth, was a work of necessity 
or charity, and if not, whether it was 
permissible under the proviso, as a ne- 
cessity of life, delivered before 9 o'clock 
in the forenoon. 

The word * 'necessity" is one embrac 
ing various significations, an(} It must be 
necessarily dependent upon the particular 
state of facts arising in each case. It 
has. however, been held, in Sparhawk v 
Union Pass. Ry. Co., 54 Pa. 401, that 
**the necessity contemplated by the act 
is the necessity of the man doing the act, 
not of the person purchasing." But by 
this is not mtant a physical and absolute 
necessity, but any labor, business or work 
which is morally fit and proper to be done 
on that day, under the circumstances of 
the particular case; Flagg v. Inhabitants 
of Millbuiy, 4 Cush. 242; Com. v. Robb, 
3 Dist. Reps. 701. In this view, it would 
seem that where the necessity is not 
plainly apparent, the burden should rest 
upon the defendant to show it; and con- 
ceding, for the sake of argument, that he 
was following his usual avocation, and 



Was selling meat from his shop on the 
day in question, it would rest upon his 
shoulders to disclose that he was engaged 
in an actf of necessity or charity at the 
time he was doing that which has now 
become the subject of the complaint. He 
has failed to do so in the present case, 
and, therefore, he cannot be said to fall 
within the exception in the body of the 
Act. 

The cases on this subject decided by 
the courts, lying on each side of the line, 
are strongly demarked, and show, with- 
out doubt, the tendency of judicial inter- 
pretation. Thus, In cases where a baker 
who keeps his store open for business and 
sells ice cream, cakes, etc. (Burry's Ap- 
peal, I Mona. 89;) of selling milk and 
dealing therein in an open store (Com. 
V Martin, 7 Pa. C. C. Reps. 154;) of a 
barber who keeps his place open for cus- 
tomers and shaves or cuts their hair 
(Com. V Waldman, 140 Pa. 89; Com. v. 
Jacobus, I Leg. Gaz. Reps. 491;) of a 
storekeeper who has a store open for 
business and sell cigars (Rnorr v. Com., 
3 Mong. 184; Seaman v. Com., supra;) 
of selling of soda water on Sunday in a 
store (Splane v. Com., 11 Cent. Repr. 
168;) of pumping water out of oil wells 
(Com. V. Gillespie, 146 Pa. 546; Com. 
v. Funk, 9 Pa C. C. Reps. 277;) of the 
driving of a vehicle for hire (Cqm. v. 
Johnston, 25 Pa. 102;) of the selling of 
Sunday newspapers (Com. v. Matthews, 
152 Pa. 166; Com. V. Houston, 5 District 
Reps. 686;) of keeping a shop in which 
meat and vegetables are sold (Petty v. 
State (Ark.) 22 S. W. Repr. 654, to 
which may be added other citations)— 
all are cases where the offender has been 
held to be within the purview of the Act 
and subject to its penalty. But, on the 
other hand, the selling of tickets by a 
ticket agent of the railroad (Com. v. 
Fuller, 44 Legal Intell. 442;) the repair- 
ing of the railroad track (Com. v. Fuller, 
supra;) running mail trains and church 
trains (Com. v. Robb, 3 District Reps. 
70 r;) the keeping of a lock of a naviga- 
tion company (Murray v. Com , 24 Pa. 
270;) a hired domestic servant driving 
his employer s family to church in the 
employer's private carriage (Com. v. 
Nesbit, 34 Pa. 39S ,) and the repairing of 
a public road, have been held to be works 
of necessity, and, therefore, excusable. 
This latter class is extending and likely 
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to become larger, not because of an in- 
creased irreligious feeling in the commu- 
nity, but because the luxuries of the past 
are the necessities of the present and the 
future. 

Nor, if the facts shown by the testi 
mony in this case were to prevail, do I 
think the defendant would be saved by 
the words of the proviso. A further re 
fereace to it shows that it refers "to the 
delivery of milk or the necessities of life. * ' 
In Com. V. Martin, supra^ it was hdd 
that a delivery does not, in any sense, 
comprehend a sale, but relates solely to 
the bodily transfer of property from one 
to another; and in Com. v. Burry, 5 Pa. 
C. C. Reps. 481, the late Judge Slagle, 
carefully pointing out the words in the 
prior Acts authorizing a sale, construes 
the Act of 1794 not to include that right. 
I would, therefore, be impelled to hold 
that, if the information was correct in 
form, under the testimony accompanying 
the transcript, the selling of meat by the 
defendant was illegal and within the Act 
of 1794; but we, as I have already stated, 
are confronted by an insuperable obstacle 
in the imperfect information upon which, 
I think, no conviction can be sustained. 

The ist exception is, therefore, sus- 
tained, and the proceedings of the magis- 
trate set aside. 

Exception sustained and proceeding set 
aside. 



cording to the Act; the defendant was 
not abliged to appear; and the justice 
had no jurisdiction. The judgment was 
by default. The proceedings, therefore, 
were erroneous. 

In Pantall et al. v. Dickey, 123 Pa. 
431, Mr. Justice Green said: ^If there 
was no lawfol writ there was no jurisdic- 
tion of the alderman to entertain the case, 
and hence he could render no valid judg- 
ment. The judgment being void for want 
of jurisdiction to enter it. it matters not 
how, or at what mode, or at what time, the 
objection on that ground is brought to 
the attention of a supervising court. Be- 
ing void, it has no efficacy at any time. 
The defendant can afford to disregard it 
until an effort is made to enforce it. In 
this case a transcript was entered in the 
Common Pleas and a writ of execution 
issued. The defendants moved to strike 
off the judgment, and one of the reasons 
assigned was the want of jurisdiction in 
the alderman. It was a valid reason, the 
facts appeared upon the record, and they 
were fatal to the judgment. We have 
frequently held that a judgment which is 
void upon its face may be stricken off on 
motion; Allen v. Kripps, 119 Pa i, and 
cases there cited. 

The first exception is sustained, the 
proceedings before the justice are revers- 
ed« and all subsequent proceedings set 
aside. 



C. P. of 



Montgomery Co. 
Corson v. Sullivan. 



Sammons — Copy, 

Under the Act of July 9, 1901, P. L. 614, a 
snminoos. if served personally, must be "by 
banding a true and attested copy tbreof to him 
personally." 

If not served according to law. the defendant 
is not obliged to appear; advantage can be taken 
of the defective service at any time when the 
judgment is by default. 

Certiorari. 

Henry Freedly for plaintiff. 

Edwin S, Nyce for defendant. 

November 17th, 1902. Weand, J. — 
Under the Act of July 9, 1901, P. L. 614, 
Sec I and 16, a writ of summons is to 
be served (a) **by handing a true and at- 
tested copy thereof to him personally,*' 
etc. The service in this case was not ac- 



Abstracts of Recent ]>ecisions. 



(^Cases not otherwise designated are Su- 
preme Court cases ,') 



County Commissioners — Auditors^ Re- 
port — .appeal from Report. — An order 
discharging a rule to strike off an ap- 
peal from the report of county auditors 
is interlocutory, and no appeal can be 
taken therefrom. The Act of May 11, 
1 90 1, P. L 185, which provides that in 
appeals to the Common Pleas for settle- 
ments or reports made by county, bor- 
ough or township auditors any party may 
except to any ruling or decision of the 
court, and an appeal may be taken there- 
from, does not give a right of appeal 
from an interlocutory order. — Hippie's 
Appeal, (Delaware C. P.) 5 Delaware 
County Reports 522. 
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COMMON PLEAS. 

York Hospital and Dispensary Association 
V. County of York. 

Afandamtis— Hospitals-' County' s liahility . 

Plaintiff petitioned for a writ of mandamas'on 
the county commiseioners to ftsne warrants for 
the payment of plaintiff*i bill for the support 
of poor patients at the hospital, under the Act 
of May 21, 1874, P. L. 220. The defendants 
answered that the act was unconstitutional; 
that at the time the Hospital was established 
the City of York did not have 20.000 inhabi- 
tants: that a number of persons named in plain- 
tiff's bill did not have a legal settlement in the 
county or in the Commonwealth, and as to the 
others claimed for the defendants had no know- 
ledge: and that plaintifis had an adequate rem- 
^y at Itfw. To this answer plaintiff demurred. 
Held, that the demurrer must be overruled 
and the petition dismissed. 

That the City of York did not have a popula- 
tion of 20.000 at the time the hospital was es 
tablished is no defence. The language of the 
Act is *'Any hospital which is now or may 
hereafter be establiihed and duly incorporat- 
ed." 

A petition for mandamus is the proper rem- 
edy to enforce the provisions of the Act against 
the Commissioners. 

The plea that a large number of persons 
whose names appear on the statement as bene- 
ficiaries were persons non-resident of the 
County snd State, and therefore not benefi- 
ciaries as alleged, must be taken as true. The 
failure to furnish proof to the Court that they 
were proper beneficiaries is remarkable. In its 
absence, the relief prayed for must be denied. 

The Act is unconstitutional because it onlv 
applies to a few counties. Classification which 
is founded on no necessity and has for its sole 
object an evasion of the Constitution will not 
be encouraged. 

Demurrer. 

D. P. Klinedinst for demurrer. 

W. A. Miller, contra. 

December 22 1902. Bittbngbr, P. 
J. — The material sections on which the 
relators found their claim for a manda- 
mus, against the defendants, are the first 
and second sections of the Act of May 2 1 , 
1874, P. L^ 2^0, as follows: 

"Section i. Be it enacted, &c , That 
it shall be lawful for the managers or 
trustees of any hospital for the cure of 
tbe sklB and injured which is now or may 
hereafter be established and duly incor- 
^ated, in^any city or borough of this 



Commonwealth containing a population 
of not less than twenty thousand inhabi- 
tants, to make requisition quarterly, upon 
the commissioners of the county in which 
such hospital may be situated, for the 
support of such poor patients under treat- 
ment in such hospital as are unable to 
pay for their treatment, for which requi- 
sitions the said commissioners shall giant 
orders upon the treasurer of the county, 
who shall pay the same to the treasurer 
of such hospital.'* 

"Section 2. That the sum be allowed 
for the support and treatment of any poor 
patient shall not exceed one doilar per 
day, nor shall a greater amount than fire 
thousand dollars be paid out of the county 
treasury to any such hospital in any one 
year.** 

The other conditions by the said Act 
of Assembly to make the county liable, 
are admitted, or not sufGictently denied 
in the return of the respondentss to the 
writ, except the matter set up as a de- 
fence. 

The defendants set up the unconstitu- 
tionality of said Act of Assembly; the 
feet that York, either as a Borough or 
City, at the time of the establishment or 
incorporation of the York Hospital and 
Dispensary Association did not have 20.- 
000 inhabitants, and that the act does 
not, therefore, apply in this case; that a 
very considerable number of the persons 
named in tbe plaintifis' statement and 
requisition as having been maintained 
and treated in the hospital, did not have 
a legal settlement in the said County of 
York or in the Commonwealth, at the 
time during which they were inmates of 
the hospital, and that as to the others 
claimed for, the commissioners have no 
knowledge that they were proper benefi- 
ciaries under the said act, and they de- 
mand proof of the same; and the peti- 
tioners have an an^ple and adequate 
remedy at \sc%. 

The petioners demur to the said return 
made by the commissioners, and demand 
judgmentlon said demurrer. That the City 
of York, formerly the Borough of York, 
had not a population of 20,000 at the 
establishment or incorporation of the 
Hospital and Dispensary Association, is 
not a legal ground of defence. The 
language of the act is "any hospital 
which is now or may hereafter be estab- 
lished and duly incorporated." 
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It is true that statutes which create 
liabilities where at common law Gone ex- 
isted, or which increase common law 
liabilities are, as a rule, construed strictly. 
In such case the newly created liabilities 
will not be extended beyond the express 
ed provisions of the statutes; 28 Am. & 
Eng Enc. Law 400, and note i. 

In this, instance the continuance of the 
maintenance of the hospital to the time 
when the city had attained the required 
20,000 population, must be held to be 
the establishment and incorporation of 
said institution required by the act. This 
reason must, therefore, be held unavail- 
able and insufficient to prevent judgment. 
This proceeding is the proper remedy 
to enforce the provisions of the act against 
the Commissioners, if the same are en- 
forceable. 

••Everything that is well and saffi 
ciently pleaded is admitted by the de- 
murrer. Inference from facts — argu- 
ments and cancluslons, are not;'* Comth. 
ex rel Armstrong v. Commissioners of 
Allegheny Co., 37 Pa. 277. This is a 
tmiversally accepted rule in pleading. 

The plea or answer alleging that a 
large number of the persons whose names 
appeared on the statement and requisi- 
tion as being persons designated by the 
act as beneficiaries, were persons non- 
residents of the County and State, and 
therefore were not beneficiaries as alleged, 
must be taken as true. That the re- 
spondents, after the discovery, demanded 
proof of what they had no knowledge, is 
not unreasonable. That the proof re- 
quired by the respondents was not fur- 
nished the Court, zs remarkable. We 
are without the necessary proof to satisfy 
the court of the amount actually due the 
Hospital and Dispensary, or that the 
patients claimed for were beneficiaries 
under the Act, and therefore our hand 
is stayed. This is sufficient for a denial 
of the relief prayed for. 

This Act of Assembly relied on, pass- 
ed very shortly after the adoption of the 
Constitution of this Commonwealth (in 
1878,) attempts to classify, without any 
necessity, the counties attempted to be 
made liable for the maintenance of their 
sick and injured poor, treated in hospi- 
tals specified in the act. Such counties 
only are made liable for said maintenance 
of such patients in a hospital described 
in the act, established and incorporated 



within their boundaries. It is only such 
counties as have within their limits a 
City or Borough containing a population 
of not less than twenty thousand inhabi- 
tants. Only the poor and hospitals duly 
established and incorporated in such 
counties* have the benefit of its provi- 
sions. If the act were generally applica- 
ble to all counties, it would be meritori- 
ous, inasmuch as it aims to furnish care- 
ful and proper treatment of the sick and 
injured poor of the several counties, and 
relieves the Almshouse authorities there- 
of to the extent provided for. The 
amount chargeable $100 per day, is 
reasonable, for those treated and reliev- 
ed. At the time of the passage of the 
act only six counties of this Common- 
wealth had in their limits cities of over 
twenty thousand inh bitants. and at pres- 
ent only seventeen out of sixty-seven 
counties have cities with a population of 
not less than 20,000. The act imposes 
burdens on the counties coming within 
its provisions, and extends support to the 
hospitals established and duly incorporat- 
ed therein, and discriminates in favor of 
the other fifty counties of the Common- 
wealth, and against the hospitals extant 
therein, duly established and incorporat- 
ed, or which may be so established and 
incorporated. Classification which is 
grounded on no necessity, and has for its 
sole object an evasion of the Constitution, 
will not be encouraged; Ayars' Appeal, 
122 Pa. 266. Mr. Justice Sterrett, in 
delivering the opinion, in that case, on 
page 281, says: **The underlying princi- 
ple in all the cases is, that classification 
with a view oi legislating for either class 
separately, is essentially unconstitutional, 
unless necessity therefore exists— a ne- 
cessity springing irom manliest peculiari- 
ties clearly distinguishing one class from 
each of the other classes, and impera- 
tively demanding legislation for each 
class separately, that would be useless 
and detrimental to the others " 

The following cases are also to tbe 
efiect that local and special legislation 
under the guise of a general law, is un- 
constitutional and void; City of Scran ton 
V. Silkman, 113 Pa, 191; Davis v. Clark, 
106 Pa. 377; Scranton's School District's 
Appeal, 113 Pa. 176; Strine v. Foltz, 
113 Pa. 549; City of Yo.k School Dis- 
trict's Appeal, 169 Pa. 70. 
In our opinion, the act under consid* 
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oration comes within the prohibition of 
Ihe ConatitHtion. The 7th section of Ar- 
Hcle 3 provides that the General Assem- 
bly * 'Shall not pass anv local or special 
law rejnilatinfc the affairs of Counties. 
Cities, Townships, Wards. Boronebs or 
School Districts." The act in question, 
under the jruise of a (general act. offends 
aeainst this constitutional provision. 
This is an arbitrary, unreasonable and 
unnecessary classification of counties to 
effect local and special lejj^islation for 
seven counties out of sixty-seven, in the 
guise of a eeneral act. 

It is said in the opinion of the court, 
in City of Scranton v. Silkraati, supra, 
pave 190. That the disbursement of 
monevs of the counties, raided bv taxa- 
tion, is certainly pa-t of the affairs of the 
Counties. 

For the reasons stated, the Act of May 
21. 1874. invoked to sustain the man- 
damus prayed for, must be held uncon- 
stitutional. 

AfVer arjruroent and due considera- 
tion, ju'^ement is entered on the demur- 
rer, for the defendant, with costs of suit; 
and mandamus prayed for is refused. 

ORPHANS' COURT. 

Miller's Estate. 
Will — Construction of. 

Te«tator'8 will ifavc one of his daughter! 
$TOo for services rendered. becfueatheH to .Rome 
of hit chiWren •*9hare and Phare alike." and 
bequeathed to his son Pia« "five dollars should 
it please God to restore" him "to his right 
mind and he be able to take care and handle 
his own business" then the other children 
were each to pav Pia« "sufficient to make his 
share and share alike ** The Auditor found 
the clauses of the will insensible, with the ex- 
ception of the first legacv. and divided the 
balance as though the testator had died intes- 
tate. On exceptions filed to the report, Held, 
that the exceptions must be sustained. 

The fact that the words "all mv estate" or 
their equivalent, are omitted, is not conclusive 
against the validitv of the bequests. The woid 
'•share" must be construed share of the testa- 
tor's estate. 

The direction that the other children shall 
each pay to Pias to make his share like theirs 
conclusively sh«iw8 that he had bequeathed to 
them shares in his estate. 

Geo, S. Sehmidt for exceptions. 

Cochran & Williams for report. 

Exception to report of the Auditor, 

February 17. 1902. Bittknokr, P.J. 
—The win of the decedent, Jacob Miller, 



under consideration in this case, is as 
follows; **I give and bequeath to my 
daughter Anna Maria Miller the sum of 
one hundred dollars for her faithful ser- 
vices to me during my life time. 

I give and bequeath to my beloved 
children Anna Marie Miller William A. 
Miller Adam J Miller Harris W. Mil- 
ler Millis H. Miller Ellen K. Poff and 
Alice A. Shepp share and share alike. 

I give and bequeath unto Pias D. Mil- 
ler the sum of five dollars should it 
please God to restore Pias D. Miller to 
bis right mind and be able to take care 
and handle tiis own business than Anna 
Mariah Miller Wm. A. Miller Adam J. 
Miller Harris W. Millet Millis H. Miller 
Ellen K. Poff and Alice A Shepp shall 
each pay to Pias D. Miller from their 
shares the amount sufficient to make his 
share and share alike. And I do hereby 
constitute and appoint my son Harris W. 
Miller sole executor of this my last will 
and testament.' 

It is held by the auditor that the clauses 
of the will in regard to his children, are 
insensible, not capable of being under- 
stood, except as to the sum of one hund- 
red dollars bequeathed to his daughter, 
Anna Maria Miller; that parole testimony 
is not competent to explain said will, 
and that therefore, with the exception 
named, the testator died intestate. Con- 
sequently the auditor distributed the 
whole balance \oxi the account, less the 
legacy of Anna Maria and five dollars to 
Pius D. Miller, and the costs of the au- 
dit, to all the children of the testator, in 
equal shares, under the provisions of the 
intestate laws of this Commonwealth. 

The exceptions are to this ruling of 
the auditor, and his award of one share 
to Pius D. Miller. 

The principal case cited by the auditor 
to sustain his'legal conclusions is Kelley 
V. Kelley, 25 Pa. 460. It Is said by 
Woodward. J., in said case, that the will 
was without a single intelligible devise 
or bequest. It differs materially from 
the will of Jacob Miller under considera- 
tion. This will contains an intelligible 
bequest, recognized by the auditor, to 
Anna Maria Miller, of one hundred dol- 
lars for her faithful services to the testa- 
tor during his life. Although the audi- 
tor finds the clause of the will relating to 
Pius D Miller insensible, it appears quite 
intelligible to us, in that it only bequeath* 
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to. him five dollarrs, and prescribes that if 
he should be restored to bis right mind, 
his share of testator's estate shall be made 
equal to the shares of his b* others and 
sisters, by them each coctribtitiDgf to 
him, from their shares, an amount suffi 
cient to increase his shate to the amount 
of their respective shares out of his, the 
tsstator's estate. 

It is true that the bequest to his child- 
ren Anna Maria Miller, William A. Mil- 
ler. Adam J. Miller, Harris W. Miller, 
Millis H. Miller, Ellen K. Poff and Alice 
A. Shepp, does not designate the charac- 
ter of the estate devised and bequeathed, 
except to say that he gives and bequeaths 
to them share and share alike, (of course, 
subject to the $ioo oo bequeathed in ad- 
dition to Anna Maria and the $5 to Pius 
D. Miller; 

A careful reading of the clause shows 
that the words "all my estate'' or its 
equivalent are omitted, but in our view 
this is not conclusive against the validity 
of the bequests. The object of a will is 
to dispose of the testator's estate. The tes- 
tator, when he gives and bequeaths, wills 
and bequeaths his estate. His words 
give and bequeath, cannot be understood 
with any other intendment. Here he 
gives and bequeaths $100 to his daughter 
Anna Maria, and immediately follows 
with the gift and bequest of his estate in 
equal shares to his children, omitting 
Pius D.. who is a lunatic. In the next 
clause he bequeaths Pius D. Miller $5, 
and provides for his share being made 
equal te his brothers and sisters, upon 
his restoration to sanity, by their con- 
tributing from their shares in equal 
amounts sufficient to place him on an 
equality with themselves in their partici- 
pation of shares in his estate. 

The will bequeaths equal shares in the 
testator's estate to his children, with the 
exception before noticed, and is much 
like the will of Thomas S. Ellis, constru- 
ed and sustained in Hancock's Appeal, 
ii2Pa. 532. Said will was as follows: "I, 
Thomas S. Ellis, being of sound miod and 
of my own free will, give and bequeath to 
Thomas Hancock, son of my sister Jane 
Hancock, only one-sixth of such portion 
as the law would give to said Jane Han- 
cock, and the remaining five sixth to be 
divided among my other sisters and 
brothers or their heirs." In that case 
tiie word portion* waa: construed .a3 por- 



tion of the estate. In the case under 
consideration the word "shares" must, 
in our opinion, be construed share of tes- 
tator's estate. * ^Portion" ' — Is synonmous 
with part; specifically such part of pa- 
rents estate as is given to each child;" 
Anderson's Dictionary of Law, page 789. 
"Share — A portion of anything; as a 
share of stock; a share of an estate: a 
widow's share;" Anderson's Dictionary 
of Law, page 947. 

"It is an established rule in the con- 
struction of wills, that where it is evident 
that the testator has not expressed him- 
self as he intended, and supposed he had 
done, and the effect is produced by the 
omission of some word or words, and 
where it is certain beyond a reasonable 
doubt, what |>articular words were thus 
omitted, they may be supplied by intend- 
ment, and the will read and construed as 
if those words had been written in the 
place or places where they were intended 
to have been written;" Hellerman's Ap- 
peal, 115 Pa. 120. 

It is clearly apparent that the testator 
by unambiguous words provides that his 
son, Pius D. Miller, shall only have five 
dollars of his, testator's estate, unless he 
became of sound mind, when he is to be 
made equal to his brothers and sisters as 
to his share by his other children* by 
equal contribution to Pius D. from their 
respective shares bequeathed to them. 

When a will is executed the natural 
and reasonable presumption is that the 
testator does not intend to die intestate 
as to any part of his property. In the 
interpretation of a will all parts thereof 
are to be construed in relation to each 
other so, if possible, as to form one con- 
sistent whole. The intent of the testa- 
tor is to be deduced from the language of 
the will taken as a whole;" Miller's Ap-. 
peal, 113 Pa. 459. 

The lan)^age of the bequest to his 
son, Pius D. Miller, in which the testa- 
tor orders that, upon his son Pius becom- 
ing again right io mind and able to at- 
tend to his business, testator's other 
children shall each pay to him from their 
shares, to make his share likle theirs, con- 
clusively shows that he had bequeathed 
to them shares in his estate, itnd that the 
words "all my estate" or words equiva- 
lent, wete omtitted by the scrivener. The 
other children eannot contribufe -irdm 
t^eirlAhtrea of t^stator'^ esUI^ iniksa^ 
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shares have b«eo bequeathed to them, 
and they have taken such shares or por- 
tions. The necessary words must be 
supplied. 

As by the' terms of the will, only five 
dollars is, presently, bequeathed to Pius 
D. Miller, it was error for the auditor to 
award his full share, the exceptions must 
be sustained and the report set aside, as 
to the awards made. 

The auditor's report as to the award of 
an eqaal share to Pius D. Miller, with 
his brothers and sisters, is set aside, and 
the balance for distribution in the hands 
of the accountant, is awarded as follows: 
Balance on the account filed, $708.32 

Deduct costs of award, 46.00 



$662.32 

Awarded: 
To Anna Maria Miller, $100.00 
To Pius D. Miller's 

Committee, 5.00 105.00 



Balance for general distribution, $557.32 

Awarded as follows: 

Anna Maria Miller, $79.61 5-7 
William A. Miller, 79.61 5-7 
Adam J. Miller, 79 61 57 
Harris W Miller, 79.61 5-7 
MillisH. Miller, 79.61 5-7 
Ellen K. Poff. 79 61 5 7 

Alice A. Shepp, 79 61 5-7 

^557.32 

To be paid to the said above named 
distributees upon their severally giving 
the executor a refunding bond, to each 
pay to Pius D. Miller from their ' respec- 
tive shares awarded them, an amount 
sufficient to make his share equal with 
their respective shares, should said Pius 
D. Miller be restored to his right mind 
and be able to take care of and handle 
his own business.^ 



COMMON PLEAS. 

McKinney v. The County of York. 
Counfy — Liabiliiy for costs — Policeman, 

Plaintifif was a ward constable in the Borong[h 
of Han oyer, and also in the employ of said 
borongb at a policeman, receiving a salary for 
his aenricea. He presented a bill to the County 
Commissioners for fees as constable, which the 



defendant refased to pay. Held, that judg- 
ment must be for the defendant. 

The Act of Jnly 14, 1897, P. L. 266, spedii- 
cally prohibits recoTery by a constable, who is 
also a policeman, of any fee or compensation, 
except his salary, for services performed by 
him pertaining to his office or duties either as 
policeman or constable, except public rewards 
and legal mileage. 

Fees can only be recovered from the county 
by warrant of some statute. 

No act will be stricken down by the courts 
for unconstitutionality, except it clearly in- 
fringes constitutional powers,— plain stipula- 
tions and requirements. 

Case Stated. 

The Court's opinion gives the question 
involved. 

N, Af, Wanner for plaintiff. 

W. A, Miller for defendant. . 

December 29. 1902. Bittkngkr, P. 
J.— The Act of July 14th, 1897, P- L 266, 
in its second section, provides: '*That 
from and after the passage of this act it 
shall not be lawful for any high, ward, 
township, or other constable, who is at 
the same time, employed as a policeman 
in any city, borough or other part of this 
Commonwealth, to charge or accept any 
fee or other compensation, in addition to 
the salary paid to him as a policeman, 
for any services rendered or performed by 
him pertaining to his office or duties, 
either as policeman or such high, ward 
or other constable, except public rewards 
and the legal mileage allowed to consta- 
bles for traveling expenses." The Act 
of May 24, 1 90 1, P. L. 297, is not appli- 
cable in this case. 

It is conceded in the case stated, that 
the plaintiff, who, at the time of the ser- 
vices claimed for, was a ward constable, 
employed as a policeman in the Borough 
of Hanover, on a salary, is entitled to 
the legal mileage allowed to constables 
in the bills submitted with the case stated. 

It is stipulated in the fifth paragraph 
of the case stated, at its conclusion, that 
if the court shall be of opinion that the 
plaintiff is entitled to recover any portion 
of said bill than said mileage, judgment 
to be rendered in favor of the plaintiff 
and against the defendant, for the several 
disputed items to which he is entitled, 
with costs of suit, otherwise judgment 
for the defendant with costs. 

The law is so distinct in its enuncia- 
tion, preventing the recovery of fees other 
than constables' legal travelling expenses. . 
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for services performed as his services 
were performed, while he was a salaried 
policeman in the Borough of Hanover, 
that it imperatively prevents a finding in 
favor of the plaintiff in this case. Fees 
can only be recovered from the county 
by warrant of some statute. "To re 
ceive from a county costs accrued in a 
criminal proceeding, it is necessary to 
show a statute obliging the county to pay, 
apd when this cannot be done, an action 
against the county must fail; Crawford 
County V. Barr, 92 Pa. 359; Codding v. 
Bradford County. 116 Pa. 47. 

The Act of July 24. 1897, not only 
forbids a constable serving as a salaried 
policeman from recovering or accepting 
constables' fees, excepting mileage, but 
.provides a penalty for a violation of the 
provisions of the act. 

There is a presumption always in favor 
of the constitutionality of legislation. No 
act will be stricken down by the courts 
for unconstitutionality, except it clearly 
infringes constitutional powers — plain 
stipulations and requirements. The leg- 
islature clearly has the power to regulate 
the police powers of the Commonwealth, 
and must act, as we have seen, to render 
the county liable for costs In this in- 
stance it has forbidden a recovery; and 
judgment must therefore be entered, in 
the case stated, for the defendant. 

After argument, on due consideration, 
judgment is entered for the defendant, 
with costs of suit. 



QUARTER SESSIONS. 

Commonwealth v. Thompson. 
Criminal Law — Indictment — Written In- 
situment. 

The indictment charged the defendant with 
fraudulently altering, being concerned in the 
altering, uttering and publishing, being con- 
cerned in and causing the procuring and utter- 
ing of a written insti ument. A motion to quash 
the indictment was made on the ground that 
each count in the indictment did not embrace 
a full copy of the paper alleged to have t>een 
fraudulently altered and published. Hei«d, 
that the motion will be overruled. 

Under the Criminal Procedure Act it is suffi- 
cient, if the instrument is described "by any 
name or designation by which the same may be 
usually known, or by the purport thereof, with- 
out setting out any eopy or fac-simile thereof.*' 

It is sufficient to aver a general intent to de- 
fraud a certain person, which intention may be 
made out by the facts in evidence at the trial. 



If the indictment does not furnish the de- 
fendant sufficient information to prepare hia 
defence, he may apply to the court for an order 
that a hUl of particnlars be filed, and the coart 
will, if satisfied of its necessity, ocder the sameJ 

One count may refer to the matter in knj 
other count, so as to avoid unnecessary repeti- 
tion, and though the count referred to should 
be defective, or be rejected by the grand jury» 
that circumstance will not vitiate the residue. 

Motion to quash. 

The indictment in this case contains 
the following counts: 

1. Fraudulently altering a written in- 
strument. 

2. Being concerned in altering a writ- 
ten instrument. 

3. Uttering and publishing the same. 

4. Being concerned in uttering and 
publishing same. 

5. Causing and procuring the same to 
be uttered. 

NUes & Neff and N. M, Wanner for 
motion. 

District Attorney A. C, Wiest And/. S. 
Black, contra. 

December 29, 1902. Bittbngbr, P. J. 
— The reasons assigned for quashing of 
this bill are in substance, that it does 
not sufficiently charge an indictable of- 
fence under the statute to require the de- 
fendant to plead, and to stistain a verdict 
of guilty, so as to warrant judgment on 
the case. Complaint is made that it does 
not, in its several counts, embrace a full 
copy of the paper called a "biir' alleged 
to have been fraudulently altered and 
published. 

At common law it was necessary, in 
cases of forgery, or the fraudulent altera- 
tion of papers, to incorporate in the bill a 
complete copy of the forged instrument. 

It is not necessary under our statute 
law of this Commonwealth. In the crim- 
inal procedure Act of 3 ist of March, i860, 
sections 17 and 18, P. L. 427, Purden, 
P&S^ 55^> places 25- 26, it is enacted: 

* *25. In any indictment for forgery, ut- 
tering, stealing, embezzling, destroying or 
cancelling, or obtaining by false pretences, 
any instrument, it shall be sufficient to 
describe such instrument by any name or 
designation by which the same may be 
usually known, or by the purport there- 
of, without setting out any copy or fac- 
simile thereof, or otherwise describing the 
same, or the value thereof.'' 

'*26. In all other cases whatsoever iii 
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which it shall be necessary to make any 
averment in any indictment, as to any 
instrument, whether the same consists 
wholly or in part of writing, print or 
fignres, it shall be sufficient to describe 
snch instrument by any name or designa- 
tion by which the same may be usually 
known, or by the purport thereof, and in 
such manner as to sufficiently indentify 
such instrument, without setting out any 
copy or fac simile of the whole or any 
part thereof ** 

It was held by the Supreme Court in 
-Commonwealth v. Beamish, 8i Pa. 380, 
an indictment was good, which charged 
that the defendant, with intent to defraud 
^id alter, mutilate and falsify a certain 
book commonly known as a duplicate of 
the taxes of & certain school district for 
the year ending the thirty first day of 
May, A. D. eighteen hundred and seventy- 
three, or thereabouts; it being a book and 
writing belonging to said school district. 
'The court below, on action, quashed the 
bill, but the Supreme Court held the bill 
was sufficiently specific, and sufficient 
under the criminal procedure act, revert 
ed the judgment, dismissed the action to 
<iuash, and awarded a procedendo. 

In Commonwealth v. Luberg, 94 Pa. 
-85. the Supreme Court held an indict- 
ment good which charged the defendant 
with having, as receiving teller of a banjc, 
unlawfully, maliciously, wilfully and 
firaudulently made false entries in the 
b(X>ks, reports and statements of said 
bank, with intent to injure and defraud 
^d bank. It is said in the opinion in 
said case, "In Commonwealth v. Beam- 
ish, 31 P. P. Smith 339, it was decided 
that the fraudulent alteration of a book 
known as a tax duplicate, was a forgery 
at common law." It is said in the opin- 
ion: *'It is plain under this authority the 
plaintiff in error could have been indicted 
for forgery. The indictment here is 
under the statute and does not charge the 
offence of forgery in the technical manner 
required by the strict rules of the com- 
mon law, but as in Commonwealth v. 
Beamish, is good under the criminal pro 
cedure act. That the act of assembly 
does not call it forgery, makes no differ- 
ence. It is the same offence.'' 

It is clear, under these decisions, that 
the fourth reason to quash, viz: ''That 
the bill does not allege or show that the 



defendant is guilty of forgery of the l^ill 
in question," has no merit. 

''Details, like the manner the fraud was 
meant to be effected, need not be men- 
tioned. It is sufficient to aver a general 
intent to defraud a certain person, which 
intention may be made out by the facts 
in evidence, on the trial;" Common- 
wealth V. Bachop, 2 Sup Ct. 294. 

This indictment, therefore, is far more 
cpecific than is required under the Pro 
cedure Act. in its description of the in- 
strument of writing alleged to have been 
altered, and in the manner of the com- 
mission of the offence. After describing 
the paper as a "blir* against the County 
of York, a designation by which such a 
paper is generally called and known, it 
sets out, at length, a copy of the whole 
face or body of the bill; and as a further 
means of identificetion adds a statement 
of the affidavit and endorsement attached, 
and the name of Amos Kidd endorsed 
thereon. To render the indictment more 
specific a copy of the bill, as it appears in 
its altered form as fraudulently altered 
and forged, with a statement of its ap- 
proval, affidavit attached to, and the name 
endorsed on the bill, is again set out in 
the indictment. 

It charges that the defendant paid said 
bill, and was in possession of it, the said 
endorsement being evidence of its pay- 
ment by the said William O. Thompson, 
for the County of York. It does not, it 
is true, disclose in what capacity the de- 
fendant made said payment, nor does it 
specify the manner in which the defend- 
ant intended, by the alteration of the in- 
strument, to defraud, but we have seen 
from the authorities cited, that these mat- 
ters need not be alleged in the indictment. 
Thev may be supplied by proof. The 
third, fourth, fifth and sixth counts indi- 
cate significantly why and how he intend- 
ed to defraud, by charging the defendant 
with fraudulently uttering, and causing 
and being concerned in the fraudulent 
uttering of the forged instrument of writ- 
ting. 

If the indictment does not furnish the 
defendant sufficient information to pre- 
pare his defence, he may apply to the 
court for an order that a bill of particu- 
lars be filed, and the court will, if satis- 
fied of its necessity, order the same; Wil- 
liams V. Commonwealth, 91 Pa. 493. 

The objections that the third, fourth 
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and fifth counts of the bill are defective 
and insufficient becatise they contain no 
description of the forged instrument ex- 
cept by reference to former counts, is not 
valid. It has always been held by the 
courts that a repetition need not occur in 
every count, of a description of goods 
stolen or their value, in indictments con- 
taining the charges of larceny and receiv- 
ing stolen goods. This is adhered to in 
the late case of Commonwealth v. Ault, 
ID Sup. Ct. R. 651. where it is said, 
"Every count should appear upon the 
face of it, to charge the defendant with a 
distinct offence, yet one count may refer 
to the matter in any other count, so as to 
avoid unnecessary repetition, and though 
the count referred to, should in some re- 
spect be defective, or be rejected by the 
grand jury, that circumstance will not 
vitiate the residue; Sampson v Common- 
wealth, 5 W. & S. 385; I Chitty'sCrim 
inal Law 250; Redman v. State, i Black- 
ford (Ind)429; 2 Henry Blackstone 131." 
It was decided as early as 1804, in Res 
publica V. Cleaver, 4 Yeates 69, that the 
court will not quash an indictment unless 
in a clear case, and this ruling has never 
been departed from. 

The motion to quash is dismissed, and 
the defendant is ordered to plead to the 
indictment. 



Abstracts of Recent Decisions. 



( Cases not otherwise designated are Su- 
preme Court cases.) 



Indictments against Municipal Corpora- 
tions, — A municipal corporation may be 
indicted for permitting its highways to 
get out of repair so as to become a pub 
Uc nuisance; and it is no legal excuse 
that funds cannot be directly raised for 
that purpose by reason of the fact that its 
debt has reached the constitutional limi- 
tation and no increase has been authoriz- 
ed by a vote of the electors. This charge 
must be met otherwise, out of the cur- 
rent revenues, and appropriation else- 
where withheld. — Commonwealth v City 
0/ Easton, (Northampton Q. S.) 8 North- 
ampton County Reporter 521. 

Practice /. P,— Judgment ^Revival.— 
A plaintiff who had obtained a judgment 



before a justsce of the peace, on which 
more than five years have elapsed, may 
Issue a scire facias to revive the same be- 
fore the justice, or he may file the trans- 
cript in the Common pleas and issue the 
scire facias thereon to the court. — Logan, 
Gregg & Co. v. Griffin, (Blair C P.) 
8 Northampton County Reporter 268. 

• Master and Servant — Negligence, — 
Where a servant voluntarily assumes a 
danger manifest to him, the master is not 
liable for an injury resulting from the 
same. Especially is this true where the 
servant continues in the employ ment after 
knowledge of the danger and without 
complaint. Where the provided passage- 
ways on the floor of a factory are ob- 
structed with boxes or material placed 
there by the workmen or by order of the 
men in charge of the floor, and such ob- 
struction becomes a source of danger to 
,the workmen, and they continue in the 
employment knowing the danger and 
without complaint to the master or his 
representative, they assume the risk from 
the obstructed passage ways — Baldwin 
V, Umer, (Montgomery C. PJ 18 Mont- 
gomery County Law Reporter 211. 

Municipal Improvement — Agreement of 
railway to pay for paving street, — A board 
of viewers appointed to assess the dam- 
ages and benefits for paving a street have 
no right to take into consideration au 
agreement cf a railroad with the city, re- 
quiring the railroad to pay part of the 
expenses, and assess a part on the rail- 
road. Such assessment is illegal and nn- 
collectable under this proceeding. If 
such agreement exists the city luis its 
full remedy by the proper proceeding. — 
In re Cherry Lane (Allegheny C. P.) 33 
Pittsburg Legal Journal 197. 

Murder — Degree — Insanity ^Burden of 
Proof,— Th^ defendant threatened to let 
the victim's blood "out on the street,'* 
procured a deadly weapon and fired at a 
vital point, causing death. Held, that 
all the elements of murder in the first de- 
gree were shown. When the defence to 
a charge of murder is insanity, the bur- 
den is on the defendant to satisfy the 
jury that he was insane when he com- 
mitted the act.— G?»f. V, Kiipatrick, (Del- 
aware Q. S.) 8 Delaware County Re- 
ports 53Z- r . 
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ORPHANS' COURT. 

Coxen's Estate. 
IVti/ — Construction of -^ Heirs 

The will of the testatrix declared, '*! tive, and 
beqneath, unto Maria Keller. Edward Jacobs, 
the heirs of Daaiel Jacobs, deceased, and the 
heir of Matilda Gross, deceased, all my prop- 
erty, real and, personal and mixed, of what na- 
ture or kind soever, and wheresoever the same 
shall be at the time of my death, share and 
•hare alike. * » The auditor found that this was a 
distribution per stirpes. On exceptions filed to 
the report, Held, that the exceptions must be 
dismissed. 

The beneficiaries did not all stand in the 
same relation to the testatrix., Her intent is so 
doabtful that the artificial rule which provides 
that '4n doubtful cases the law in favor of a 
distribution as nearly conformable to the gen- 
eril rules of inheritance as possible*' must be 
adopted. 

Id re exceptions to Auditor's report. 

The report of the Auditor, C. E. Ebr- 
harr, Esq., was as follows: 

Your auditor finds that Susan Coxen, 
the testatrix, died on the i8th day of 
January, 1902, leaving a last will and 
testament, since her decease duly probat- 
ed and entered of record in the office of 
the Register of Wills of York County, in 
Will Book ••??•' No. 16, page 185, upon 
which letters testamentary were duly 
granted to William W. Spahr, the execu- 
tor therein named, on the 22nd day of 
January, A. D. 1902, an accurate trans- 
cript of which said will, and the punctua- 
tion thereof, is as follows: 

"In the name of God, Amen. I, Sus- 
anna Coxen of Dover^ York County, 
Pennsylvania, being weak in body, but 
of sound mind, memory and understand 
ing, praised be God for the same, do 
make this, my last will and testament in 
manner and form following: 

First, I direct that my body be de- 
cently interred in the grave yard of the 
Salem Church, according to the rites and 
ceremonies of said church, and that my 
funeral be conducted in a manner cor- 
responding with my estate and situation 
in life. 

Second, I direct my hereafter executor 
to erect a Tome stone five feet high and 
about ten or twelve inches thick to mark 



my resting place, this has reference to a 
granite Tombstone. 

Third, I, give, devise and bequeath, 
unto Edward Jacobs, and Maria Keller 
each one hundred dollars of the first 
money that comes in the hand of my 
hereinafter named executor 

Fourth, I give, devise and bequeath, 
unto Maria Keller, Edwards Jacobs, 
the heirs of Daniel Jacobs, deceased, and 
the heir of Matilda Gross, deceased, all 
my property, real and, personal and mix- 
ed, of what nature or kind soever, and 
wheresoever the sam^ shall be at the 
time of my death, share and share alike. 

Fifth, I, do hereby give my herein 
after named executor full power and au- 
thority to dispose of my real and personal 
estate in as full and large a manner, in 
every respect, as I could myself do, if 
living. 

Sixth, I do nominate, constitute and 
appoint William W. Spahr, sole execu- 
tor of this, my last will and testament, 
hereby revoking and making void all 
and every other will or wills at any time 
heretofore by me made, and do declare 
this to he my last will and testament. 

In Witness Whereof, I the said Sus- 
anna Coxen, have hereunto set my hand 
and seal this loth day of October A. D. 
1898. Susanna Coxrn, (seal)" 

Your auditor furthef finds from an ex- 
amination of the account filed, that the 
special legacies on one hundred dollars 
each, bequeathed by said will to Edward 
Jacobs and Maria Keller, have not been 
paid, and that Edward Jacobs who was 
living at the time of the execution of 
said will has since died, lewing to 
survive him the following children, 
to ^it: Rolandus Jacobs, John Jabobs, 
William Jacobs. Sallie Spahr, Kate 
Kling. Annie Stambaugh, Media Zinn 
and Mertie Sunday, all of whom are 
i of full af^e except Mertie Sunday, who 
is a minor. 

Your auditor further finds that the 
heirs of Daniel Keller, deceased, are John 
O. Jacobs, Ellen E Julius, IdaL. Jacobs, 
ard Charles C. Jacobs, all of whom are 
of lull age except Ida L. Jacobs, who is a 
minor. 

Your auditor further finds that the 
heir of Matilda Gross, deceased, is Ellen 
Thrift, wife of John Thrift; and that 
Maria Keller is still living. 

Your auditor finds that the amount 
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dtie Lewis H. Toomey on attachment ^ x 
ecution No 22, of April Term, 1902, 
against John O Jacobs is one hundred 
and thirty four dollars and fifty- seven 
cents, ($134 57,) and interest from Sep- 
tember 15, 1902, aggregating, to October 
r5. 1902, thesumof$i35 24, costs$33.65, 
making total amount due of $168 89. 

Your auditor finds that the amount 
due D. M. Harbolt attachment execution 
No. 23, of April Term, 1902, is $138 00, 
with interest from September 15, to Octo- 
ber 15, 1902, the date to which your au- 
ditor computes interest, aggregates $138. - 
69, costs $33.40, making a total amount 
due thereon of $172.09. 

That these two attachments were is- 
sued and served at the same time, and 
have an equal claim, on the share or legacy 
bequeathed to John O. Jacobs, and the 
legacy of John O. Jacobs not being suffi- 
cient to pay both attachments, the fund 
is awarded pro rata between them, mak- 
ing pro rata of principal and costs -547. 

Your auditor finds that the amount 
due Charles C. Jacobs on attachment ex- 
ecution No. 42, of April Teim, 1902, is 
$310.00, with interest from March 29, 
1897, to October 15, aggregating $412.30, 
with costs of original judgment and at- 
tachment execution of $16.55, and that 
this is the third and last attachment. 

Yonr auditor further finds that this es- 
tate is subject to collateral inheritance 
tax, but that the amount of collateral in 
heritance tax paid by accountant and for 
which credit is taken in the account, is 
in excess of the amount of tax due the 
Commonwealth. 

The balance on the account for distri- 
bution is three thousand two hundred 
and fifty seven dollars and ninety-eight 
cents, ($3,267.98,) and consists of the 
proceeds of the decedent's real and per 
sonal estate. 

The sole question presented is as to 
the interpretation of the fourth clause in 
the will of said testatrix, — whether under 
said clause the residuary estate is be- 
queathed in four or seven equal shares, — 
whether the distribution should be per 
capita or per stirpes, Messrs. Bentzel and 
Strawbridge claiming the distribution 
should be per capita into seven equal 
shares, —each of the four children and 
heirs of Daniel Jacobs taking each one 
equal share, while Mr. Spangler contends 
that the distribution should ^ per stirpes, 



— the four children and heirs of Daniel 
Jacobs jointly taking but one share. 

**The first great rule in the interpreta- 
tioh oi a will is to seek for the intention 
of the testator;'* Reek's Appeal, 78 Pa. 
432; Oi>bourn's Appeal, 104 Pa. 641; 
Smith's Appeal, 159 Pa. 349; Leary*s 
Appeal. 162 Pa; 373. 

If doubtful of the intention of the tes- 
tatrix after a careful examination of the 
whole will, then the residuary estate 
should be divided per stirpes and not per 
capita. 

"In doubtful cases the law leans in fa* 
vor of a distribution as nearly conform- 
able to the genet al rules of inheritance 
as possible;*' F ance's Bstate, 75 Pa. 
220; Finney's Appeal, 113 Pa. 11; Dun- 
lap's Estate, 116 Pa. 500; Mazurie's Bs- 
tate, 132 P . 163 

Upon a careful reading of the will and 
giving due hec-d to the punctuation there- 
of, your auditor is of the opinion that 
Susanna Coxen intended that her resi- 
duary estate should be divided into four 
equal shares: one share to Maria Keller, 
one share to Edward Jacobs, (now de- 
ceased); one share to the heirs of Daniel 
Jacobs, acd one share to the heirs of Ma- 
tilda Gra<(s, deceased; that the bequest . 
was intended to be in classes, per stirpes 
and not per capita, and upon an examin- 
ation of the law, your auditor is of the 
opinion that this is the legal interpreta- 
tion of the lourth clause of said wilf. 

*'When a testatrix directed her real 
and personal estate to be equally divided 
bit ween the children ot my brother John, 
deceased, and the children or heirs of my 
sister Rosanra, deceased, and the chil- 
dren or heirs of my sister Julianna, de- 
ceased; and my brother Jacob, or his 
heirs or legal representatives," it was 
held that the children described take by 
classes and not per capita. 

In construing devices or bequests in 
favor of the next of kin, the court has re- 
gard to the legal and customary princi- 
ples governing the descent and distribu 
tinn of estates which is according to 
classes and is presumed to be the inten- 
tion of a testator unless the contrary ap- 
pears. The rule of construction is that 
in all doubtful cases the claim of the heir 
shall have the preference; Fissel's Ap- 
peal, 27 Pa. 55. 

In the same case it is held that "when 
the bequest is not to the several children 
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of brothers and sisters, but to the chil- 
dren of the several brothers and sisters, 
and the classes are distinguished by the 
repetition of the word and* between 
each of them, it amounts to a classifica- 
tion, and the children in each instance 
take their parents' share.*' See also 
Heistand v. Meyer et al,, 150 Pa. 501. 

In the case before us the classes are 
not distinguished by the repetition of the 
word *'and/* but are distinguished in 
each case by a comma, which, to your 
auditor's mind, is in this case equivalent 

In the above case the word "children" 
was used, while in the will of Susanna 
Cozen she uses the words **heir** and 
"heirs,** which your auditor considers 
stronger in favor of a per stirpes distribu- 
tion 

The word * 'heirs'* ex vi termini im- 
plies representation, and in this respect 
its meaning is not changed by being 
coupled with the word * 'children.*' 

Testator bequeathed his estate to his 
"daughters, Harriet and Maria and the 
children and heirs of my sons Benjamin 
.and Charles, to be divided between 
them.** At the date of testator's will, 
his two sons were dead Held, that dis- 
tribution should be made per stirpes. 

Where a devise or legacy is given to 
heirs or their legal representatives, dis- 
tribution will be made in accordance with 
the general principles governing the de- 
scent of estates, uleess a contrary inten- 
tion appears; Ashbruner*s Estate, 159 
Pa. 545; Minter's Appeal, 40 Pa. iii; 
Osbum's Appeal, 104 Pa. 637; Hock*s 
Estate, 154 Pa. 417. 

Such being your auditor*s views, he 
will award the residuary estate of the 
said Susanna Coxen into four equal 
shares, making a per stirpes, instead of a 
per capita distribution, and the specific 
legacies of one hundred dollars each tcf 
Edward Jacobs, and Maria Keller, who, 
your auditor finds, are the same Edward 
Jacobs and Maria Keller mentioned in 
the residuary clause of said will, your au- 
ditor will add to said awards. 

To this finding execeptions were filed 
by counsel for attaching creditors of John 
O. Jacobs and Charles C. Jacobs, and 
heirs of Edward Jacobs. 

E, D. Bentzel and J, R. Strawbridge 
ibr exceptions. 

E. W, Spangler, contra. 



January 5. 1903. Stuart, j:-^The 
provisions of the testatrix's will over 
which this controversy arises arc a fol- 
lows: 

Third. **I give, Kie vise and bequeath 
unto Edward Jacobs and Maria Keller 
each one hundred dollars of the first 
money that comes into the hand of my 
hereinafter named Executor.** 

Fouith. **I give, devise ann bequeath 
unto Maria Keller. Edward Jacobs, the 
heirs of Daniel Jacobs, deceased, and the 
heir of Matilda Gross, deceased, all my 
property, real and personal and mixed, of 
what nature or kind soever, and where- 
soever the same shall be at the time of 
my death, share and share alike.'* 

It is a fact, though not found by the 
auditor, that Edward Jacobs was a broth- 
er and Maria Keller a sister of the testa- 
trix, and that Daniel Jacobs was a de- 
ceased brother and' Matilda Gross a de- 
ceased sister of the testatrix. The devise 
and bequest was therefore to a brother 
and sister, and to nibphews and nieces of 
the testatrix. The beneficiaries did not 
all stand in the same relation to the tes- 
tatrix. 

The contention on one hand is that the 
distribution is to be made ptr stirpes, and 
on the other hand that it must be made 
per capita. It is impossible to read these 
provisions of the will and not be in doubt 
as to the intent of the testatrix. Either 
position may be sustained with perhaps 
an equal show of reason and authority, 
and still the mind will hesitate at adopt- 
ing either conclusion. This being 30, the 
artificial rule— that *'in doubtful cases 
the law leans in favor of a distribution as 
nearly conformable to the general rules 
of inheritance as possible" must be 
adopted; Minter's Appeal, 40 Pa. iii 
Finney*s Appeal, 113 Pa. 11; Dunlap*s 
Appeal, 116 Pa, 500. 

The strongest case in favor of the per 
capita distribution is perhaps Dible's Es- 
tate, 81* Pa 279. There the language 
was *'that the balance be equally divid- 
ed amongsjt my last three named sons, 
my two daughters and grandchildren, 
within mentioned, share and share alike," 
and it was held that this meant a per 
capita distribution. The difference be- 
tween that will and the present is that 
"the balance be equally divided amongst, 
etc." This would seem to be an import 
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ant distinction. snfGcient to take it out of 
the ruling of that case. 

The auditor adopted the per stirpes 
method of distribution, and I am not con- 
vinced that it was erroneous, and shall 
therefore refuse to disturb it. 

All the exceptions to the auditor's re- 
port are dismissed, and the report is con- 
firmed absolutely. 



Fulkerson's Petition. 

Will— Latent ambiguity —Parol evidence 
of intention. 

Testator directed a mortgage for $800, which 
he held against N. F., to be satisfied by his ex- 
ecutor. The teatator'did not hold any mort- 
gage against N. F. , but held one for that amount 
aga'nst A. F., who was the mother of N. F- 
Hbkd, that the will showed a latent ambiguity 
and extrinsic evidenoe should be admitted to 
show the testator's intention. 

The evidence being suflScient to show that the 
testator intended the mortgage against A. F. 
to be satisfied, the executor should be d rected 
to satisfy it. 

Wintetnitz & McConaghy for peti- 
tioner. 

December 19, 190^. Wallace, P.J. 
^-This case comes before the court on an 
application 1o hear parol testimony and 
reform and alter the will of R. J. Fulker- 
son, deceased, and direct and decree the 
satisfaction of a moitgage held by the 
decedent against the petitioner. 

The petition was presented and a rule 
granted on the executor of the will of R. 
J. .Fulkerson, deceased, and the residuary 
legatees and served on each. No answer 
being filed a hearing was had ex parte. 
The questions raised are, first, can the 
court hear parol testimony to reform a 
will? Second, can the court decree the 
satisfaction of the mortgage by the execi- 
tor as prayed for in the petition? 

In order to reach this question and a 
fair conclusion we find the following 
facts: 

R. J. Fulkson died testate July 29th, 
1 90 1, and letters testamentary were is- 
sued to Frank A. Blackstone. Ada 
Fulkerson, the petitioner, is the mother 
of Nettie Fulkerson. R. J. Fulkerson 
held a mortgage for eight hundred dol- 
lars on the real estate of Ada Fulkerson 
but never held any mortgage against 
Nettie Fulkerson. By his last will and 
testament, the testator directed the mort- 
gage held against Nettie Fulkerson to be 
satisfied, but we do not find that it was 



bis intention to direct the satisfaction of 
the mortgage he held against Ada Fulk- 
erson, but by mistake or error, the name 
of Nettie was written in the will instead 
of Ada. 

In all cases of latent ambiguity, parol 
testimony can be tieard to reform the in- 
strument by endeavoring to determine 
the actual intention of the testator. The 
general rule undoubtedly is, that parol 
evidence is admissible to explain latent 
ambiguities in a will or to apply its pro- 
visions to the subject or persons intended, 
wh^n the description is defective, uncer- 
tain or too genieral to be understood. 
This is the ruling laid down in Beth v. 
Hamble, 55 Pa 409. Again, it has been 
ruled in Thompson v. Kauffmann, 9 Pa. 
Super. Ct. 304:"^*That intrinsic evidence 
is admitted solely to aid in applying the 
intention of the testator as collected from 
the will itself to the existing state of bis 
property. It is to remove a difficulty 
arising from a defective or mistaken de- 
scription and thereby give effect to the 
will. The primary purpose is to give 
effect to the testator's intention as dis- 
closed by the will." 

Now lei us see what a latent ambiguity 
is and how it applies in this case. A 
latent ambiguity is ''where the language 
employed is clear and intelligent and sug- 
gests but the single meaning, but some 
extrinsic fact or evidence aliunde creates 
a necessity for interpretation or a choice 
among two or more possible meanings." 

With this definition we will apply it to 
the facts of the case before us. The 
words in the will are clear and the mean- 
ing certain. That is, that the mortgage 
held against Nettie Fulkerson be satisfied 
by his executor, etc. Now, the extrinsic 
facts which show this to be doubtful or 
to be subject to a different meaning or 
intention are the facts as found above, to 
wit: That the testator held no mortgage 
against Nettie Fulkerson for the sum of 
eight hundred doUaos or any other snm; 
that he did hold a mortgage against Ada 
Fulkerson in the sum of eight hundred 
dollars. These facts being extrinsic 
show clearly that the meaning which is 
clear by the words does not indicate in 
truth the facts as they existed, and we 
believe we are fully warranted in hearing 
and determing the exact meaning of the 
testator; that is, we are warranted in 
hearing parol testimony to determine 
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what his intention was — what his mean- 
ing was, because the facts show clearly 
that the wording of the instrtuneDt, as 
written, was mistake of the scrivener, 
Under all the evidence we conclude that 
the writer of the will erred in writing it 
and that the name of Nettie Pnlkerson 
was written instead of the name of her 
mother, Ada Pulkerson, and that the 
mortgage of eight hundred dollars that 
R. J. Pulkerson held against Ada Pulk- 
erson was intended by that will to be 
bequeathed to the said Ada Pulkerson 
instead of Nettie Pulkerson, as a legacy, 
and that the same was to be satisfied on 
<!ompli%nce with the requests as stipulat- 
ed in the will 

In acccmlance with the foregoing find- 
ings of fact and conclusions of law we di- 
rect the following decree: 

It is ordered and decreed that Prank 
A. Blackstone, executor of R. J. Pulker 
son. deceased, satisfy the mortgage of R. 
J. Pulkerson on the property of Ada 
Pulkerson for the sum of eight hundred 
dollars, upon the payment by Ada Pulk- 
erson of the amount of collateral inheri- 
tance tax due on sud legacy of eight 
hundred dollars, and' also a payment of 
the satisfaction fee, and that said Prank 
A. Blackstone, executor, be allowed a 
credit on final distribution for the sum of 
eight hundred dollars in settlement of his 
said trust as executor. 



COMMON PLEAS. 

Wilkinson's Assigned Estate. 

Mechanics' Lien — Tiiie to property. 

The assignor entered into a verbal agreement 
with W. to purchase some real estate from him, 
the former then living in one of the honses 
thereon. A deed was executed for the same, 
hat not delivered, as the aasignor had no money 
^nd the deal was declared "off." The prop- 
erty was then rented to the assignor until such 
time as he could get the money to pay for it 
The assignor remained in poisession for six 
nionths and then bought the property, giving 
*• part payment a judgment in favor of C. 
While in possession as tenant the assignor 
erected a stable oti the premises and before the 
Auditor distributing the balance on the assign- 
ee's account a mechanics* lien claim was pre- 
sented by B. & S.. who f irnished the mate»ial 



for the stable. The Auditor awarded the bal- 
ance to C. Hai4>, that exceptions filed to his 
report most be dismisse4. 

The only ground upon which B. & S. can ob- 
tain a claim on the fund for distribution is by 
showina affirmatively that the assignor had an 
equitable interest in the property before the de- 
livery of the deed. 

Without such equitable title there was no in- 
terest in the assignor which the mechanics' Hen 
would bind, and therefore no lien. 

Exceptions to auditor's report. 

The report of the Auditor, J. R. Straw- 
bridge, was in substance as follows : 

The only question before your auditor 
for serious consideration, was the status 
of judgment No. 400 of October Term, 
1900. in faTor of Chauncey K. Spangler, 
trustee, with reference to the mechanics' 
lien entered by the Btllmeyer & Small 
Co., for $283.01, on June 24, 1901, for 
the whole net proceeds of real estate must 
be applied to one or both of these liens. 
This is admitted. 

From testimony taken by your auditor, 
he finds that about the month of July, 
1900, the assignor verbally agreed to pur- 
chase some real estate from Woltman & 
Spangler, in Windsor Park, in Spring 
Garden township, and in pursuance of 
said agreement a deed jl>earing date July 
24, 1900, was executed but not delivered. 
It seems that the real estate contracted 
for and to be transferred by said deed, 
had on it two dwelling houses, one of 
which, at least, was occupied by the as- 
signor. G. A. Woltman, in his testi- 
mony, said, that when Woltman & Spang- 
ler were ready to deliver the deed, the 
assignor had no money, and that under 
the circumstances the deal was off, and 
that Woltman 6i Spangler then rented 
the properties to the aissignor until he 
would get the money to pay for them, at 
which time they, Woltman & Spangler, 
would sell him the properties, and the 
rent, he said, amounted *'to about $13 
per month ** Woltmaiji further testified 
that as a tenant, the assignor remained 
in possession until about the 4th of Janu- 
ary , 1901; that the assignor then came 
to Woltman & Spangler and said that he 
had the money and was ready ** to fix it.*' 
That the assignor then made a loan of 
$2000 from the York Trust Company, 
and that they, Woltman & Spangler. 
took a judgment for; $844.33, that is to 
say. No. 400 oi Ociol)er Term, 1900, 
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$844 33, aod a promissory note for $350 
for the balance, the last mentioned note 
being secured by^Woltman & Spangle , 
4trd being held by L. A. Marshall. It 
seems that the assignor, while in posses- 
sion of the houses on this real estate, 
erected a stable on the same, and it was 
against this stable that Billmeyer & Small 
Co. filed the lien in qoestion. Upon cross- 
examination Mr. Woltman denied that he 
knew the assignor was erecting any build 
ings upon this ground He said *' He," 
the assignor, "was making some im 
provements." This was the only testi- 
mony produced before your auditor upon 
the subject, and from this your auditor 
was asked, for the Billmeyer & Sm 11 Co. 
to find that there.was an existing agree 
ment to conrey. notwithstanding the 
relation of landlord and tenant, after the 
first agreement had been declared off, 
and that there was, therefore, an equita- 
ble interest in the property in the as- 
signor at the time of the erection of the 
stable, which was prior to the delivery of 
the deed, on JsBuary 4, 1901. While 
admitting that there is some apparent 
ground for such contention, yet the testi- 
mony of Mr. Woliman, the oiily testi- 
mony offeied, is so direct to the effect 
that the originab Agreement to convey in 
July was declared off and the property 
rented to the assighor, and that Woltman 
& Spangler did not know that the assignor 
was erecting a building upon 1 he ground 
but only that they knew he was making 
some Improvements, that your auditor is 
forced to find that there was proved no 
agreement to convey during the erection 
of the stab^, and that the assignor was 
only the tenant of Woltman & Spangler, 
and not the equitable owner of the prop- 
erty prior to the conveyance in January, 
1 901, after the materials had been iur 
nished by the Billmeyer ^ Small Co ; 
and this your auditor finds, notwithstand- 
ing the fact that the same deed which 
was prepared and executed on July 25, 
1900, was subsequently delivered to the 
assignor on January 24, 1901. 

Your auditor accordingly finds and 
concludes that the mechanics' lien filed 
by the Billme>er & Small Co. is post 
poned to judgment No. 400 of October 
Term, 1900, in favor of Chauncey K. 
Spangler, trustee, and awards to Chaun- 
cey K. Spangler, trustee, upon judgment 



No. 400 of October Term, 1900 all tbe^ 
net real estate proceeds for distribution. 

To this report the following exceptions 
were filed by counsel for the Billmeyer & 
Small Company : 

The Auditor erred in not awarding to 
Billmeyer & Small Co. the amount of the 
meohanics' lien filed by it, as a lien prior 
to the judgment of Chauncey K. Spang- 
ler, Trustee. 

The Auditor erred in finding and award- 
ing to said Chauncey K. Spangler, 
Trustee, the whole balance of the real 
estate fund, on account of his said judg- 
ment. 

NiUs & Neff for exceptions. 

E, W, Spangler^ contra. 

January 5, 1903. W. F. Bay Stewart^ 
J. — Tre only ground upon which the 
owners of the mechanics' liens can obtain 
a footing to claim the fund for disttibu- 
tion is by showing affirmatively that Wil- 
kinson, the a<»ignor, had an equitable 
title or interest in the property before the 
delivery of the deed by Woltman and 
Spangler to Wilkinson. The Auditor 
finds as a fact that this has not been 
shown and the evidence is sufficient to 
sustain this finding. Without &uch equita- 
ble title there was no interest in Wilkin- 
son which th' mechanics' lien would bind^ 
and therefore no lien. 

The evidenoe is not clear as to what 
the arrangement was under which Wil- 
kinson went into possession. He had 
agreed to purchase the property ; the 
description of it and the contract price 
were fixed and clear, but he failed to 
make his payment and it was then rented 
to him. Whether he went into possession 
as tenant or purcha^er has not been 
shown, but at all events the deed was 
not delivered at d he occupied it and paid 
rent as a tenant. It was during this 
tenancy that the material was furnished 
for which the lien was filed. It was im- 
portant to show that he held as purchaser 
and not. as tenant, but the testimony 
which is somewhat meagre on this sub- 
ject looks the other way. We can not 
infer that he was purchaser, particularly 
in view of the finding by a competent 
Auditor that he held in the capacity of 
tenant at the time the material was fur- 
nished and the building was erected. 
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Ndtber the case of Eberly t. Letammn, 
100 Pa , or McClure v. Fnirchild, 153 
Pa. , dted by exceptant's counsel, would 
justify the end here nought. The excep- 
tions must therefore ht dismissed, and 
the Auditor's repoit confirmed. 

Exceptions to the Auditor's report are 
dismissed, and the Auditor's report is 
confirmed absolutely. 



Garrett v. Smith. 

Execution — Sale — Damages. 

Plaintiff was the wife of the defendant in an 
execution against him by C., aod her property 
was sold as the goods of her husband and bought 
by D., who sold them again to plaintiff, taking 
her note for $150, the amount thereof. She 
then broQsht suit against the constable in 
charge of the execution. In his charge to the 
jury the trial judge said that the measure of 
damages the plaintiff could recover was $150 
*' and such other damages from inconvenience 
as she has proven to the jury have accrued to 
her by reason of this sale.*' On a motion for a 
new trial, Hei«d, to have been error. 

The evidence failing to show any matter or 
thing for which damages additional to the 
amount ptaid or agreed to be paid to D. can be 
allowed, it was error to charge the jur j that 
they could find '* such other damages." 

It is clearly error to submit any matter on a 
trial, to the jury, for the determination of the 
jury, of which there is not legal and competent 
evidence. 

Motion and rule for a new trial. 

Ckas. A, Hawkins, Geo. R. Barnett 
and Homer Shomaker for motion. 

Niies & Neff, contra. 

January 5, 1903 Bittenger, P. J. 
— The nature of the claim of the plaintiff 
and the action to enforce said claim, ap- 
pear in the charge of the court, and need 
not be here, at any Rreat extent, repeated. 

The testimony, in our opinion, fully 
establishes the occupancy by the plaintiff 
with her husband. Nelson W. Garrett, of 
the farm of T. S. Snyder, situated 
partly in Manheim and partly in Co 
dorus township, this county, under 
a lease with said Snyder to the plaintiff, 
at the time of the constable's sale, held 
by the defendant, on an execution in his 
hands, in July, 1901 ; that the plaintiff 
had leased said farm and had partly 
stocked the same with the necessary arti- 
cles for the purpose of conducting the 
business of farming, and was then and 
there entitled, umer the lease, to an in- 
terest in the wheat, part harvested, on 



said farm, and sold on said ezecntion ; 
that the said artides sold, on said execu- 
tion, had been purchased on credit by 
the pliintiff for the purpose of engaging 
in farming under the lease, and she bad 
partly paid for some of the goods ; that 
the said interest in the grain and the 
goods levied and sold, as the property of 
the said Nelson W. Garrett, the defend- 
ant in the execution, her husband, by 
the defendant, were the goods and chat- 
tels of the said plaintiff and not the prop- 
erty of the said Nelson W. Garrett, the 
defendant in the execution ; that notice 
was given the constable at the time of the 
levy and afterwards at the sale, that the 
plaintiff was the owner of said property, 
and warning him against such sale on 
said execution ; that at the sale defend- 
ant declared he had been indemnified by 
the plaintiff in the execution and would 
go on with the rale, and that bidders 
need not fear to bid ; that the plaintiff in 
the execution. The M cCormick Harvest- 
ing Machine Company, bad its counsel 
and agent at said sale, and that the same 
was continued until sufficient had been 
realized to pay the amount of the execu- 
tion and costs ; that T. S. Snyder pur- 
chased the articles at an under valtiation 
and after the sale, the goods being on bis 
farm and tised in farming by the plaintiff, 
they were sold to the plaintiff for the 
amount of their price and costs, $ 15a 00, 
and a note given said Snyder by the 
plaintiff for said amount, which he still 
holds against the maker thereof. The 
goods sold were worth probably double 
the amount of $150 00. 

The jury was instructed that as the 
goods levied upon were in the joint pos- 
session of the plaintiff and her husband, 
the law presumed them to be the prop- 
erty of the husband, and that there could 
be no recovery of damages for the levy 
but only for the sale after notice proven ; 
aod that the defendant having levied and 
advertised the goods of the plaintiff, and 
not her husband's interest in them, if 
the jury should find she owned them, and 
the defendant not having changed said 
levy, he was liable to pay such damages 
as she had suffered, established by credi- 
ble evidence to the satisfaction of she 
jury. The action of all parties at the 
sale, the defendant, the agent of the com- 
pany, the plaintiff and the bidders, show 
that it was believed that the goods were 
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being sold, and that the same would be 
delivered to the purchaser or purchasers 
of the same. 

We are not convinced of any error in 
oor charge to the jury and answer to the 
points, except in one matter, in reference 
to the amount of damages which the jury 
might find after a finding of the facts in 
the case, fairly submitted to the jury for 
their deter mlBation, on the evidence, if 
they should find them in favor of the 
plaintiff. 

We charged the jury in the general 
charge and in answer to defendant's 
points, that the proper measure of dam- 
ages was the amount paid or agreed to 
be paid by the plaintiff, to retain the 
possession of the property involved in 
this suit, and any expense or inconveni- 
ence she suffered by reason of the sale of 
her goods by the defendant. 

We stated the measure of damages 
most favorable to the defendant, in charg- 
ing that all plaintiff could recover was 
the $150 paid or agreed to be paid by her 
for the price of the ^oods and costs to the 
said pnrchaser' at the said sale, T. S. 
Snyder, the plaintiff's- landlord. It is, 
in our opinion, the proper measure of 
damages, because the) plaintiff was not 
deprived of possession of her goods. 

The plaintiff in the execution obtained 
from said sale $143.38, with costs, from 
sale of the Roods clearly the pioperty of 
the plaintiff. The defendant is indemni 
fied by a bond, and we think that the de- 
fendant cannot now successfully say that 
the plaintiff should be driven to^ the ex- 
tremity of resistance to taking by* Snyder 
of possession of the goods purchased by 
him at the constable's sale, or repudiat- 
ing and combating the payment of the 
$150 note she gave him to repay him for 
his outlay and on account of the sale of 
plaintiff's goods. 

At the instance of counsel for the 
plaintiff, we added to said outlay of mon- 
eys by Snyder and for which the plaintiff 
gave him her note, the words, *' and such 
other damages from inconvenience as she 
has proven to the jury have accrued to 
her by reason of this sale ' ' 

Upon a careful review of the evidence 
we are unable to find any matter or thing 
proven by the plaintiff for which damages 
additional to the actual amount paid or 
agreed to be paid T. S. Snyder for his 



expenditures, can be allowed, except » 
perhaps, the inconvenience suffered firon 
said sale on her premises, and this dam- 
age can, in no way, be accurately esti- 
mated. 

The additional $50 included in the ver- 
dict—additional to the $150, Snyder's 
note, is complained of as not being war- 
ranted by the evidence, and that the 
charge of the court, as above, in regard 
to such other damages, &c., is responsi- 
ble for the verdict for $200 and costs, 
instead of the actual amount proved, 
$150 and costs. 

We are inclined to think that this is 
true, and that to that extent there is 
error. It is clearly error to submit any 
matter on a trial, to the jury, for the de- 
termination of the jury, of which there is 
not legal and competent evidence. The 
plaintiffs on the execution received the 
amount of their execution and costs out 
of said sale of the goods of the plaintiflf, 
according to the evidence, and which, as 
found, they improperly sold*. If they 
shall therefore be required to indemnify 
the constable on their bond of indemnity, 
the constable will not unjustly suffer, and 
thus The McCormick Harvesting Com- 
pany will only be refunding moneys they 
had no right to receive. We instructed 
the jury that there is, in this case, no 
foundation for the recovery of exemplary 
damages. 

It is ordered that if within fifteen days 
the plaintiff shall enter a remittitur of 
$50, from the verdict, the rule for a new 
trial will be discharged ; otherwise the 
court will make the rule absolute. 



Abstracts of Recent Decisions. 



( Ccises not otherwise designated are Su- 
preme Court cases.) 

Personal properly— Gift, what constitutes. 

— The decedent while in Europe pur- 
I chased a number of articles which he 
! marked •*Winnie'* or '^for Winnie,'* who 
j was his betrothed, and who resided in the 
j City of Chester. Before returning to his 
I home he died, and the articles were de- 
i livered to his executor. Hbld, that the 
! articles not having been delivered, title 
I to the property was in the estate of the 
I decedent. — Afurtaugk v. The Delaware 

County Trust Co . (Delaware C. P.) 8 
' Delaware County Reports 544. 
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COMMON PLEAS. 

Isemlnfifer v. York Haven Power Co. 

Negligence— Contributory— Pavement. 

Plaintiff, while standing on a pavement on 
one of the city streets, stepped backward and 
fell into a hole dug by the defendant company 
for the purpose of erecting a pole and was se- 
verely iojnrcd and permauently disabled. The 
evidence showed that the ^ole into which she 
fell, the pile of dirt and the pole to be placed 
in the hole were in front of the plaintiff auring 
her approach to the spot; that she stopped 
within one step of the hole and talked for five 
minutes, and that she stepped to one side and 
backward and then fell into the hole. A com- 
pulsory non-suit was granted, on the ground of 
contributory negligence. On a motion to take 
off the non-suit, Hei«d, that the rule must be 
discharged. 

The reasonable care which the law exacts of 
all persons in whatever they do involving risk 
or injury, requires travelers even upon the foot 
wa^s of public streets to look where they are 
going. 

The plaintiff was bound to look and see what 
was clearly apparent to one using ordinary care. 
By failing to use ordinary care she is guilty of 
contributory negligence. 

It is not necessary to consider whether the 
defendant was guilty of negligence in leaving 
the holes vncovered for two hours while those 
working on the line were in close proximity. 

The mere fact that the defendant company 
bad not obtained the license to erect its line 
4oc8 not make it a trespass and the hole a nuis- 
ance, the ordinance to construct the line having 
been paued and the city authorities being aware 
oftheconstmction. J*' 

Even in cases of nuisance, however, persons 
cannot recover damages for injuries received, 
without showing the exercise of ordinary care 
and caution. 

Whether the defendant company in erecting 
the line in question was lawful or unlawful, the 
plaintiff was required to use ordinary care and 
caution. She was bonnd to see what was plain- 
ly visible, if she had looked where she was go- 
ing at the time of the accident, and having 
failed to exercise proper ordinary care, she 
must, nnfortonately, suffer the consequences. 

Motion to take off non suit. 

Charles A, Hawkins for motion. 

N. M, Wanner and NiUs & Neff. 
•contra. 

January 5, 1903. Bittbngkr, P. J.— 
At the time of the entry of compnlsory 



non-suit we gave a statement of the facts 
of the case, as established by the evidence 
on part of the plaintiff, and onr reasons 
for said entry of non-suit, as follows : 

On the 2ist day of May, 1902, the 
York Haven Water and Power Company, 
the defendant, was constructing a line for 
said company, placing poles, wires, and 
so forth, for transmitting electricity, on 
Arch Street, in the City of York. An 
ordinance has been passed by the city 
granting the use of the streets of the city 
in compliance with the terms of another 
ordinance in evidence and licenses as 
therein required. Such license had not 
been obtained, but the evidence shows 
that the police department was regulating 
the erection of the line on Arch street, 
though the particular hole in question 
had not been placed under the direction 
of the proper city authority. 

The hole into which the plaintiff fell 
and was severely injured and permanent- 
ly disabled in the opinion of competent 
physicians, wastwenty four inches square, 
tapering downward six inches to a width 
of twenty to twenty-two inches across, 
and six feet in depth ; and the ground 
excavated was thrown into the street, 
making a pile two feet high and four to 
five feet wide. It was- all on the outer 
side of the sidewalk ;— that is, the hole 
was on the outer side of the sidewalk, 
out from the engine room of the cold 
storage plant, except four inches extend- 
ing over the curb. The pavement there 
was nine feet six inches wide. The hole 
had been dug before noon, and was left 
iirithout guard or cover some three hours. 
The hands were working on said street 
further west erecting poles in other holes 
which hsd been dug. The poles for the 
line had been hauled, and were lying in 
the street on that side of the street, ready 
to be placed in the holes. 

It was a bright day, in the afternoon 
of the day in question, when the plaintiff 
and her neighbor, Mrs. Ellen Frye, 
startt-1 in company to the cold storage 
plant to get some apples This plant was 
on said Arch street opposite where the 
hole in question had been dug They 
took an alley way to go to the cold stor- 
age plant, coming on to Arch street by 
an alley immediately on the west side of 
said plant, then turning east on said 
Arch street, and going toward the hole 
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into which the plaintiff afterwards fell, 
and which was further on, they walking 
on the inner side of the foot walk, which 
inner side of the foot walk was not paved. 
They went in and out of the engine house 
nearly opposite to the open hole. They 
then saw the engineer, who is since de- 
ceased, sitting on the porch of the plant 
opposite the hole. 

Advancing farther east, they stepped 
on the pavement, the plaintiff with her 
arm around her friend, and stood about 
five minutes talking to the engineer sit- 
ting on the porch, with her back to the 
hole. 

Then the plaintiff stepped one step 
backwards from where she had been 
standing, to the side and backwards, in 
starting to go home by an alley way, and 
thus stepped and fell into the hole, from 
which she was removed by the engineer 
and was assisted home by her neighbor 
and companion, Mrs. Ellen Prye. 

The plaintiff and Mrs. Frye both testify 
that they did not see the hole, or know 
of its existence They were looking at 
the man on the porch, and had not looked 
west where the poles were being erected. 

The evidence is uncontradicted that the 
hole into which the plaintiff fell, by which 
she was injured, also the pile of dirt at 
the hole in the street, and the pole to be 
erected, were in front of the plaintiff from 
the time of her coming on to Arch street 
from the alley ; that she approached to 
within one step of the said hole into which 
she fell, where she stood five minutes 
talking to the engineer ; and that she 
stepped to one side, and to the rear one 
step, in starting away, without at any 
time seeing the excavation. 

The law in reference to pedestrians 
upon sidewalks is laid down by the Su- 
preme Court in the case of Lumis et al. 
V. Traction Company, in i8i Pa. 288; 
and I will read that part of the opinion of 
the Supreme Court that construes the ex- 
isting law in reference to the require- 
ments of pedestrians upon foot walks, or 
persons who claim to recover damages for 
injuries received I read from the opinion 
of Justice Green, page 275 : 

"In Robb V. Connellsvllle Borough, 
137 Pa. 4a, the plaintiff sued for an injury 
received by falling over the footway of a 
street crossing raised six inches above the 



level of the footway upon which she was^ 
walking. She was non- suited in the 
court below for contributory negligence 
when it appeared from her own testimony 
that she could have seen the obstruction 
had she looked where she was going, and 
that her fall resulted from a failure ta 
look. This court sustained the non 
suit. 

Mr. Justice Mitchell; delivering the 
opinion, said * That the reasonable care 
which the law exacts of all persons in 
whatever they do involving risk or injury, 
requires travelers even upon the foot 
ways of public streets to look where they 
are going, is a proposition so plain that it 
has not often called for formal adjudica- 
tion But it has been expressed, or man- 
ifestly implied in enough of our own 
cases to constitute authority for those 
who need it.' Afler reciting the facts as 
testified to by the plaintiff, we said, 'The 
general result of her own testimony 
clearly is that she was not paying such 
attention as the situation required. This 
is concisely and forcibly summed up by 
the learned judge in sustaining the non- 
suit, and his action must be sustained.' 

**This was precisely the case here. 
The plaintiff paid no attention to where 
she was going, and failed to see the open 
manhole. She could easily have seen it 
if she had paid attention to her steps. 
She was on a public street, and bound to 
take reasonable care of her steps. She 
took no care at all, and fell into an open- 
ing in the street in broad day light, 
which she could not have failed to see if 
she had simply looked where she was 
going. We think the case is ruled by 
those above cited." 

In the case before us the plaintiff was 
clearly required to use her faculties for 
her own protection. She was, under the 
authority cited, bound to look and see 
what was clearly apparent to one using 
ordinary care. By failing to use ordinary 
care she is guilty of contributory negli- 
gence. If any negligence has been shown 
in this case on the part of the defendant, 
such contributory negligence established 
makes it our duty, and requires us, to 
enter a compulsory non suit. 

We have heacd with much interestthe 
able argument of counsel for the plaintiff, 
in support of the motion, and carefully 
examined and studied the numerotis an- 
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thorkies cited in the brief submitted, with 
the result, that while we find the line of 
demarkation varying and indistinct, be- 
tween where the question of contributory 
negligence is required to be submitted to 
the jury, and where, when the facts are 
undisputed, the court is required to ren- 
der jud^^ment of compulsory non suit or 
give binding instructions to the jury, on 
a point or points submitted, we are not 
convinced of error in this case, in enter- 
ing judgment of compulsory non-suit. 

It is strenuously urged that no such ab- 
sence of ordinary care is proven on the 
part of the plaintiff as clearly shows her 
guilty of contributory negligence. The 
strongest case cited by plaintiff's counsel, 
as we view the authorities, is the case of 
Butcher v. Philadelphia, 202 Pa. 1, where 
the plaintiff passed over a sunken and 
defective pavement on the day of the ac- 
cident without observing the defect in 
the sidewalk, and returning in the even- 
ing, stepped into the hole in the sidewalk 
and was severely injured. She was not 
&miliar with the situs of the defective 
sidewalk, and as she passed the place of 
the accident, her attention was attracted 
to the cemetery on the opposite si e of 
the street, and she saw no defect or hole 
in the sidewalk. It is said by Justice 
Mestrezat in the opinion, *' The question 
here is as to the plaintiff's negligence at 
the time she fell. At that time her duty 
was reasonable care under the circum- 
stances." The italics are ours. 

In the case under consideration, while 
the plaintiff and the witness who accom- 
panied her testify that they did not know 
that the poles were being planted and the 
line erected on the street in question, it 
is a fact that plaintiff resided near the 
place of the accident and that poles were 
distributed along the street and the work 
had progressed to the erection of poles, 
to within four post holes of the one into 
which the plaintiff fell. The men were 
engaged in erecting poles in the prox- 
imity of said place at the time of the acci- 
dent. The plaintiff, if she had used 
ordinary care and caution, cooid not have 
been ignorant of these facts and circum- 
stances, and of danger from the open post 
boles. 

It was in broad daylight that the 
plaintiff approached this hole, facing it 
from the time she came on to Arch street; 



walked to within one step of the hol« 
with the pile of dirt and the pole lying 
by the curb, on the street ; stopped one 
step from the hole* and after conversing 
with the engineer on the porch in front 
of her. without looking what she was 
doing, turned to the side and backvcard, 
making one step into the hole. Under 
the decision she must be held to have 
seen what was so palpably visible. She 
was plainly negligent at the time of the 
accident. 

This is established by the evidence. 
Under the following authorities, addi- 
tional to those before cited, the court was 
bound to either enter judgment of com- 
pulsory non suit, or to take the case from 
the jury in answer to a proper request in 
a point submitted ; Stackhouse v. Vendig 
& Co., 166 Pa. 583 ; King v. Thompson, 
87 Pa. 365 ; Farley v. The Traction Co., 
132 Pa. 58 ; City of Phila. v. Smith, 23 
W. N. 242 ; Barnes v. Sowden. 119 Pa. 
53 ; Beden v. Bridge Co., 151 Pa. 620 ; 
Shallcross v. Phila., 187 Pa. 143, and 
numerous other cases. 

It is questionable whether the defend- 
ant was guilty of . negligence in leaving 
the hole dug by its workmen uncovered 
for two hours in the afternoon, while 
those planting the poles and working on 
the line, were in close proximity. The 
progress of such work as the building of 
the line, would appear so apparent to all 
passers over the sidewalk as to excuse 
the covering of the holes, in the day time 
during the progress of the work, to pre- 
vent injury to those using the footwalks. 
It is not in line with the paving oit grad-> 
ing of streets constructing and repairs of 
sewers, bailding or repairing of bridges, 
involving danger to those using the 
streets, foot walks, or bridges, which 
they are bound by ordinary care and cau- 
tion, to observe, and to provide against 
injury to themselves. But it is not neces- 
sary in this inquiry to determine the 
question of negligence on the part of the 
defendant. 

It is strenuously insisted that the de- 
fendant was a mere trespasser, and that 
the hole in the sidewalk was a nuisance, 
for the reason that defendant had not ob-, 
tained from the Mayor ihe license to 
erect the line, as required by the ordi- 
nance in evidence ; and that therefore the 
plaintiff is entitled to recover, even if 
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she failed to exercise the ordinary care 
generally required In those using streets 
or foot walks of municipalities. 

Inasmuch as an ordinance had been 
passed allowing the defendant company 
to construct its lines on the streets of the 
city, on obtaining license from the Mayor, 
and the city had information that the 
company was erecting its line on said 
Arch street, under the direction of the 
City Engineer and the police department, 
we cannot, in this case, where the rights 
of the city are not concerned, hold the 
company to be a trespasser and their 
work a nuisance, merely because they 
had not previously complied with the or- 
dinance, in securing the license provided 
for. Had defendant applied, the license, 
in the light of the evidence, would have 
been granted. We think it would be 
harsh and unwarranted therefore, under 
the facts proven^ to hold the action of 
the company illegal to the extent of mak- 
ing the act of its excavation on the foot 
walk of the city, unlawful and a nuisance. 

Even in cases of nuisances, however, 
persons cannot recover damages for in- 
juries received, without showing the ex- 
ercise of ordinary care and caution. The 
Pennsylvania authorities are to this effect, 
and this is the law in Maryland, as ap- 
pears from an axithority cited by the 
defendant's counsel at this argument ; 
Owing V. Jones, 9 Md. 118. In that 
case the Court of Appeals, in the conclu- 
sion of the opinion, says : " We are of 
opinion, however, that the instruction of 
the court actually given to the j*jry, was 
defective in not requiring the jury to find 
that the plaintiff could not have avoided 
the accident by the exercise of reasona- 
ble caution and care. This is essential 
to the right of recovery of the plaintiff ; 
Irwin V. Sprigg, 6 Gill. 200." 

The above was an action on the case 
brought by the appellee against the ap 
pellant, to recover damages for injuries 
received by falling into a vault under 
the footwalk of appellant, in the City of 
Baltimore, by reason of a defective cov- 
ering in the pavement. 

In Irwin v. Sprigg, 6 Gill. (Md.) 200, 
a case for damages for injury leceived 
from falling into a areaway, the defend- 
ant asked the court to charge " That if 
the jury find from the evidence that the 



plaintiff might, by the exercise of ordin- 
ary care and caution, have escaped the 
injury for which this action is brought, 
and did not exercise such care and cau- 
tion at the time when the accident oc- 
curred and that but for the want of such 
care and caution she would not have 
sustained the injury complained of, then 
the plaintiff is not entitled to recover." 

The Court of Appeals in its revision of 
this case says: ''This instruction was 
granted and no doubt can be entertained 
about the correctness of the legal propo- 
sition embodied in the prayer, and af- 
firmed by the court." 

"The established doctrine now is that 
although the defendant's misconduct 
may have been the primary cause of the 
injury complained of, yet the plaintiff 
cannot recover in an action of this kind, 
if the proximate and immediate cause of 
the damage can be traced to the want of 
ordinary care and caution on his part. 
Under such circumstances he must bear 
the consequences of his own recklessness 
or folly.'.' 

So, the New York decisions cited to 
support the contention of the plaintiff re- 
fer to the earlier cases of Congrave v. 
Smith, 18 N Y. 79, and Congrave v. 
Morgan, ibid 84. Cases of unauthorized 
excavations for private purposes in the 
street, from which, being in defective re- 
pair, injuries were received, in which it 
is held by the Court of Appeals that the 
wrongdoer, in the absence of **any want 
0/ due care oi the injured party to avoid 
injury, was liable to the injured party." 
It is also so decided in Kelly v. Doody, 
116 N. Y. 575, and in Clifford v. Dam, 
81 N. Y. 52, specially relied on by the 
plaintiff, it is said, the plaintiff was 
bound to no special care to avoid such an 
accident. 

In this case, therefpre, whether the de- 
fendant company in erecting the line in 
question was lawful or unlawful, the 
plaintiff was required to use ordinary 
care and caution. She was bound to see 
what was plainly visible, if she had look- 
ed where she was going at the time of 
the accident, and having failed to exer- 
ercise proper ordinary care, she must, un- 
fortunately, suffer the consequences. 

The motion to take off th^ compulsory 
nonsuit is overruled and dismissed. 
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COMMON PLEAS. 

In re York Building and Loan Association. 

Building Association — Liability of Di 
rectors 

Before the Auditor distributing the balance 
on the account of the Receiver of an insolvent 
building association, the Directors of the Asso- 
ciation presented a claim for participation in 
the distribution by reason of the payment by 
them of notes of the Association due certain 
banks. Objection was made to the payment of 
the claims on the ground that the insolvency 
of the Association was caus;d by the negligence 
of the Directors, and because the borrowing was 
in excess of the statutory powers. The objec 
tions were overruled by the Auditor, who al- 
lowed the Directors to participate in the distri- 
bation. Exceptions were filed to the report. 
Hrld, that the exceptions must be sustained 

The Directors had an arrangement among 
themselves by which they received the full 
value wbes they bo rro wed stock, which was 
contrary to their by-laws which provided that 
the money should be loaned to the highest bid- 
der, and also an unjust advantage, b^use or- 
dinary shareholders only received ninety per 
cent, of the par value of borrowed shares. 
HBI.D, to be a fraud on the rights of the stock- 
holders. 

The by-laws reuuired quarterly and annu'al 
statements of the financial affairs of the Associ 
tion. This was not done, and the Secretary 
was permitted to omit a plain duty, the per- 
formance of which would at once have skowu 
the company's insolvency. Under such cir- 
cumstances a director is cnlf>able at least to the 
extent of being postponed in the distribution 
of the wreck which his negligence has brovght 
to those who loaned their money on the as- 
sumption that he was doing his duty and that 
his company was solvent. 

The Directors of the Association borrowed 
money in excess of the stipulation in the Act 
of June 25, 1895. P. L. 303 Hbu>. that while 
the Association is not in a position to plead the 
doctrine of ultra znres^ since it received the 
money, the other creditors, whose resources for 
payment and security were diminished by this 
excessive borroviing, may insist upon postpon- 
ing the Directors vmo have been guilty of exer- 
ctSng this excessive power. 

ExCeptioDs to the report of Auditor 
distribmiog the balance on the account 
of the Receiver. 

Niles & Ncjff'sLnd Hawkins for excep- 
tions^ 

Horace Keesey^xiA Ross & Brenneman, 
contia. 



January 19, 1903. Stewart, J. — The 
above named Association was incorpor- 
ated originally on October i, 1872, by 
the Court of Common Pleas of York 
County, under the Act of April 12, 1859, 
P. L. 544. Charters under this Act were 
limited to twenty years. (Section i). 
It was re-char tertd on October 24, 1902, 
under the Act of April 29, 1875* ^^^ i^^ 
various supplements. 

Although these were two separate and 
distinct corporations, having somewhat 
dl£ferent powers, the business oi the one 
seems to have been continued in the 
01 her, and the different series of stock 
issued by the two corporations were con- 
tinued in numerical order, as if they had 
all been issued by one corporation. The 
business undertaken by the first Associa- 
tion was continved in the second, and 
the books of the former were continued 
in the latter. In fact everything was 
done as if only one corporation existed. 
The Constitution and By- Laws adopted 
by the first corporation seem to have been 
used by the latter, without change, and 
the entries made in the shareholders' 
small books before the chartering of the 
second corporation were continued regu- 
larly on afterwards as if no change had 
taken place. There is, however, no 
formal corporate action shown in the evi- 
dence of any undertaking by the second 
corporation to fulfil the obligations or 
discharge the duties of the former — no 
evidence of any merger or transfer of the 
business of the former to the latter — ^oor 
is there anything in the evidence which 
shows any dissolution or winding up of 
the affaifs of the prior association. 

During all the proceedings under the 
Receiveiship and before the Auditor, the 
affairs of the two associations were treated 
as one, and no objection was made that 
the transactions of the former were not 
evidence under the latter. Hence in dis- 
posing of the exceptions and considering 
the questions raised by them I have 
treated all matters as they have been 
treated by the oflSctrs of the associations, 
the parties to this contest and their re- 
spective counsel. 

The Association began business shortly 
after its original incorporation, but the 
books covering the transactions and busi* 
ness of the Association up to the 9th se- 
ries are entirely lost. From that time, 
which was in the year 1877, until Janu^ 
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ary, 1896, when a Receiver was appointed 
for the Association, they are complete. 
They were all kept by the Secretary of 
the Association, George Fisher, Esq , 
who was also the Attorney for the Asso- 
ciation. 

The Association had what is called a 
Constitution and By - Laws evidently 
adopted tinder its first charter, a copy of 
which was ofiered in evidence before the 
Auditor. Article 20 of this Constitution 
provides, inter alia, as follows : 

** In case of scarcity of funds, the di- 
rectory may , if they deem it expedient, 
borrow money to supply the demands of 
the stockholders and repay the same out 
of the funds as they are paid into the As- 
sociation." 

Article 5 of the By-Laws provides in 
reference to the duties of the Secretary, 
that he "shall furnish at each quarterly 
and annual meeting a detailed statement 
of the financial affairs of the Associa- 
tion." 

Article 17 of the Constitution provides: 
'' The compensation of the officers, their 
terms of office and the times of their elec- 
tion shall be determined by the By- 
Laws." 

"Article 6. Whenever the treasury 
shall contain the sum of One Hundred 
and Twenty- five Dollars or more, it shall 
be offered in the regular open meeting 
for the payment of shares and shall be 
paid to the member offering the highest 
premium for the same, said premium not 
to exceed ten per cent. ' * 

These paragraphs are cited in view of 
the contentions raised by the exceptions. 

An account of the.assets and liabilities 
taken by William R. Horner, Cashier of 
the York County National Bank, as an 
expert accountant, after the appointment 
of the Receiver, shows that the Associa- 
tion was insolvent at least from February, 
1887, until it went into the hands of a 
Receiver, in January, 1896. The deficit 
for the years for which this account was 
taken is as follows : 

February, 1 887 , $3 1 ,032 95 
April. 1889, 34.292 85 

April, 1891, 57»^63 99 

April, 1893, 61,662.97 

January, 1896,* 74,259.82 - 

In arriving at these conclusions the 
accountant has taken assets of the cor- 
poration at their face value. When, 
hoifirever, these assets, eame to be realized 



on, there was a very large shrinkage, so 
that the actual deficit amounted to over 
$160,00000. 

At the time of the appointment of a 
Receiver, the Association was indebted 
to banks' and individuals for money bor- 
rowed, in the sum of $57,250 00, of which 
$15,000 00 was borrowed from banks on 
notes drawn by the Association and en- 
dorsed by the Directors. These latter 
notes were paid by the Directors, who 
now claim a dividend thereon with other 
creditors out of the balance for distribu- 
tion. The remainder of the money was 
borrowed from individuals on the notes 
of the Association, without security. 

The other unsecured creditors resist the 
allowance to the Directors of any divi- 
dend on the notes paid by them to the 
banks, upon the grounds : 

I St. That the borrowing was ultra 
vires, 

2nd. That the Directors were guilty 
of such negligence, if not fraud, in the 
management of the Association as to 
postpone them to the other creditors, in 
the distribution of the assets of the insol- 
vent corporation. 

The evidence shows that George Fish- 
er, one of the Directors, but who is not a 
claimant here, was guilty of gross fraud 
in carrying on the books of the Associa- 
tion stock in the names of fictitious per- 
sons, by which means he secured from 
the Association considerable sums of 
money, but what amount is not shown by 
the evidence. The Constitution in sec- 
tion 17, cited, provides that the compen- 
sation of the officers should be determined 
by the By-Laws, but the By-Laws did 
not so provide. Strictly, therefore, the 
Directors were not entitled to any com- 
pensation. They did, however, receive 
the small compensation of fifty cents per 
night for their services. This amount 
was so small that it cannot be looked 
upon as any serious violation of their du- 
ties; Anchor Building and Loan Asso- 
ciation case, 20 Superibr Ct. loi. 

However, the Directors^, by an ar- 
rangement among themselves and con- 
trary to the terms of their charter,- re- 
ceived and took a substantial and unau- 
thorized advantage of the other stock- 
holders. Thisarrangement was that when 
Directors borrowed .on their stock tlicy 
received $125 00 per jshare, the full vdue 
of their stock, while other boir^wing 
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stockholders received generally $112.50, 
sometimes $118.00, $120.00 and $122.00. 
This arrangement continued for a long 
time, nntil objection was raised to it on 
account of the large borrowing of one of 
the Directors. Testimony of George 
Fisher, pages 18. 19 and 90, of notes 
returned by Commissioner. This was 
contrary to Article 6 of the charter, which 
provided in accordance with law, that 
money should be loaned to the highest 
bidder, the premium not to exceed 10 
per cent. It was an undue and unjust 
advantage, and it was participated in by 
all the Directors claiming in this pro- 
ceeding. Unless known to the other 
stockholders and approved by them, and 
this has not been shown, it was a fraud on 
their rights. This was done from about 
1877 to within a few years of the declared 
insolvency Six of the persons who were 
Directors when this custom was estab- 
lished were not Directors at the time the 
Association was declared to be insolvent. 
Those who were Directors at the time of 
the appointment of the Receiver and who 
are claimants on this fund, with the time 
each has been a Director, as found by the 
Auditor, are, John J. Rieker, four years; 
J. L. Kable, ten years ; William M. Eck- 
enrode, ten years ; J. T. McFall, five or 
six years; David Becker, eight to ten 
years; J. M. Sirievig, eighteen years, 
and Lewis H. Sudick, twelve to fifteen 
years. All of these gectlemen were char 
ter Directors on October 2. 1892. and 
were also at the time of the appointment 
of a Receiver. 

The provision of Article 7 of the By- 
Laws above cited, required the Secretary 
to furnish at each quarterly and annual 
meeting a detailed statement of the finan- 
cial affairs of the Association. In pursu- 
ance of this, regular quarterly statements 
were made out by the Secretary, showing 
simply the receipts and disbursemefits of 
monies for the quarter. These statements 
were referred to an auditing committee 
and audited, and the committee reported 
to the Directors. But at no time from 
1877 ^o ^^^ failure of the Association was 
any detailed statement of the financial 
affairs of the Association ever made, and 
at no time, so far as appears from the evi- 
dence, was there any account of the assets 
and liabilities taken so as to determine the 
financial standing of the Association, or 
whether it was solvent or insolvent. 



Independent of the defalcation of Geo. 
Fisher, the causes of the Association's 
losses have not been shown. 

It is contended by the exceptants that 
the principal cause of the losses was the 
prematurely maturing of stock of the As- 
sociation. The stockholders were not 
required to pay in a sufficient amount of 
money on their stock before it was de- 
clared matured by the Directors. As to 
this reason, it does not seem that the 
Directors are culpable. If such was the 
cause, or a cause of the large deficiency 
in the assets of the corporation and of its 
downfall it can not be said to be due to 
any want of care on the part of the Di- 
rectors, but to an error of judgment in 
adopting a principle in the maturing of 
the stock of the corporation which was 
fallacious and unsound. For such error 
of judgment the Directors as such are 
not legally liable; Watt's Appeal, 78 
Pa. 391 ; Spering*s Appeal, 71 Pa. 11 ; 
Swengel v. Bank, 147 Pa. 150. 

The plan under which the Association 
worked was one which seemed to have 
the sanction of George Fisher, their Sec- 
retary, who was or pretended to be some- 
thing of an expert in the management of 
such associations. There is no doubt 
but that it was erroneous, as Fisher him- 
self so testifies, and also that he made an 
effort to lengthen the time during which 
stockholders weie required to pay in on 
their stock before maturing it, and finally 
succeeded in so doing. But notwiih- 
standing this change, the Association be- 
came or was then and continued insol- 
vent, and the savings of many poor peo- 
ple were swept away. 

Whether this could have been avoided 
by proper care and management of the 
affairs of the corporation on the part of 
the Directors, is the important question 
to be decided 

Even if they had adopted an erroneous 
principle for the conduct of the affairs of 
the Association which would lead to its 
insolvency, and for which they were not 
liable because a matter of judgment, 
could they by proper care and examina- 
tion of the affairs of the Association as 
required by their By-Laws have detected 
the consequences of this error and saved 
the creditors and stockholders a portion 
of the losses which they are now called 
upon to bear? Surely they had some 
duties to perform as Directors and both 
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stockholders and creditors had a right to 
assume that they would not neglect to 
perform them. As stated in the begin- 
ning of this opinion, it was the duty of 
the Secretary, under the By-Laws, to 
"furnish at each quarterly and annual 
meeting a detailed statement of the finan 
cial affairs of the Association." Four 
times a year this would have enabled the 
Directors, and once a year the stock- 
holders, to determine the exact financial 
condition of the Association. Bnt it was 
never done. Four times a > ear. or per- 
haps five, this provision of the By-Laws 
was neglected and ignored. No account 
of assets and liabilities was ever taken. 
Such an account taken at any time from 
1887 to 1896 wou'd have shown the As 
sociation hopelessly insolvent, but it was 
not done. The discovery was not made, 
and innocent stockholders and others 
went on putting their money into the 
financial maelstrom which was sweeping 
it away beyond recovery. 

I know within what narrow limits the 
Supreme Court has confined the liability 
of directors of a corporation for negli- 
gence in the performance of their duties, 
in such cases as Spering's Appeal, 71 Pa. 
II, and Swengel v. Penn Blank, 147 Pa. 
150, b*it can it be said that a director is 
not negligent who year after year fails to 
discover that his corporation is insolvent, 
when the mere taking an account of as- 
sets and liabilities would show it ; where 
the assets and liabilities are necessarily 
comparatively small, and when he per- 
mits its secretary four times a year, for 
year after year, to omit a plain duty the 
performance of which would at once show 
the company's insolvency? I cannot 
agree that under such circumstances a 
director is not culpable, at least to the 
extent of being postponed in the distribu 
tion of the wreck which his negligence 
has brought to those who loaned their 
money on the assumption that he was 
doing his duty and that his company was 
solvent and able to repay the money they 
were borrowing. 

Another objection raised to the partici- 
pation of the Directors in this lund is 
that their borrowing was ultra vires. 

In the first charter there was the pro- 
vision cited above, as follows : ''In case 
of a scarcity of funds, the Directory may, 
if they deem it expedient, borrow money 
to supply the demand of the stockholders 



and repay the same out of the funds as 
they are paid into the Association." 
This was a general and unlimited power 
and authorized the Directors to borrow to 
any amount. There was nothing in the 
Act of April 1 2, 1859. authorizing such a 
provision in a Bnildirg Association char- 
ter, and it may be doubted whether the 
Court had authority to grant a charter 
with such a provision. It is in excess of 
the statutory powers of the Association, 
and therefore invalid; Stites' Appeal, 
95 Pa. 122 ; Albright v. Association, 102 
Pa. 411. In this State at least it seems 
to be settled that a Building and Loan 
Association did not have the power to 
bonow money excepting those chartered 
in Philadelphia under its special act of 
February 18, 1869, P. L. 201, until the 
passage of the Act of June 2, 1891, P L. 
174, which limited the amount to $15,000. 
This power was enlargc-d by the Act of 
June 25, 1895, P L. 303, **to such sum 
or sums of money to meet the demands 
not exceeding in the aggregate of stich 
loan at any one time twenty- five per 
centum of the withdrawal value of the 
stock issued by the Association.'' 

The amount of money borrowed by the 
A.ssociation at the various periods shojrn 
by the expert accountant*s statements, is 
as follows : 



February, 1887, $21,97589 
April, 1889, 24 S81.15 

April, 1891, 55.946 40 

April, 1893. 54.339 as 

January, 1896, 56,250.00 

All these sums were largely in excess 
of the amount which the Association was 
authorized to borrow prior to the Act of 
June 25, 1895, ^^^ ^oly three loans were 
made from individuals after that date, 
namely : Annie M. Rudy, October 30, 
1S9.S* $500.00 ; William £. Rudy, same 
date, $50000, and Dorothy Glessner, 
November 6, 1895, $275 00 and one from 
the Drovers* and Mechanics' National 
Bank for $9 000.000, was da'ed October 
28. 1895, drawn by the President. L. H. 
Sudick, to the order of J. M . Strievig, 
Treasurer. This latter, however, is prob- 
ably a renewal, as it was stated that these 
notes were renewed from time to time. 
Besides, the withdrawal value of the 
shares at that time was nothing. There 
is no doubt but that the Association re- 
ceived all this money, and therefore it 
would not be in a position to plead the 
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doctrine of uUra vires \ Fidelity Com- 
pany V. Railroad Company, 138 Pa. 494. 
But may not other creditors of the cor* 
poration whose resources for payment 
and security were diminished by this ex- 
cessive borrowing insist upon postponing 
the Directors who have been guilty of 
exercising this excess of power ? It seems 
to me only just that they may be first 
paid, before the Directors. 

Much was said at the argument of 
these exceptions as to the binding force 
of the Anchor Building and Loan Asso- 
ciation case, 20 Sup. Ct. loi, which in- 
volved many of the .questions in the pres- 
ent case. The cases are clearly distin- 
guishable upon the facts. As found in 
that case, *' examination was made of the 
financial affairs of the Association by. 
committees duly and legally appointed 
for that purpose, and such reports uni- 
formly sbowed the Association to be sol- 
vent*' NoEUch state of facts appears 
here. Tbe only reports made were state 
ments of receipts and disbursements for 
the quarter. They showed nothing of 
assets and liabilities, nor a detailed state- 
ment of the financial affairs of the Asso- 
ciation, as required by the By Laws, and 
which means assets and liabilities. Nor 
did the evidence or finding of facts in the 
Anchor case show the extent of the over 
borrowing, or that there was any. Here 
the evidence shows fully not only that 
there was large over borrowing, but the 
amount of it. Besides this, the evidence 
in this case shows that the Association 
was so hopelessly insolvent frojn 1887 ^^ 
1896 that any account of assets and lia- 
bilities taken at any time whhin those 
two dates would have shown at once its 
condition, and if taken at the former date 
would have saved many people serious 
and embarrassing looses 

I cannot, therefore, agree with the con- 
clusions reached by the learned Auditor, 
but must dissent from them. For either 
or both reasons, namely : their gross neg- 
ligence in failing to take an account of 
assets and liabilities, and thtis discover 
the insolvency of the Association, and 
for borrowing in excess of the powers of 
the corporation ; the Directors were not 
entitled to participate with the other 



creditors in the distribution of the Asso^ 
ciation's assets, and tbe exceptions to the 
Auditor's report must be sustained. 

Exceptions to the Auditor's report are 
sustained, and the report is referred back 
to the Auditor for correction and to file a 
schedule of distribution in accordance 
with this opinion. 

Hake v. Stermer No. 2. 
Mortgage — Wife s property — Fraud. 

Plaintiff's bill averred the purchase of two 
tracts of land by herself and her hnsband and 
the fraudulent alteration of the deed, whereby 
the title to the larger tract was vested in her 
husband instead of herself, which altered deed 
was subsequently recorded. Afterwards a mort- 
gage was executed, ostensibly by plaintiff's 
husband and herself, covering the«reai estate of 
each, to defendant's intestate, and a scire facias 
issued thereon. Plaintiff's bill alleged fraud in 
the deed, and non -participation in tbe execution 
of the mortgage. On bill and answer the Court 
found, from the evidence, that the plaintiff had 
duly joined iu the execution of the mortgage. 
Held, that the bill must be dismissed. 

That the deeds were altered, and a fraud 
thereby committed on plaintiff, cannot affect 
the innocent holder of the mortgage, who is en- 
tirely unacquainted with the fact of the alleged 
forgery. 

As the mortgage executed by plaintiff and her 
husband covered both tracts, it can make no 
difference vihether she owned the larger or the 
smaller, since whichever was her property was 
mortgaged to secure the husband*s debt. 

There being no fraud or imposition found as 
matter of fact in the execution of the mortgage, 
the Justice's certificate is conclusive. 

Although the mortgage was given to secure 
the performance of the conditions of the bond, 
on which bond plaintiff was only a surety, still 
the mortgage is valid and can be enforced 
against her. 

Bill and answer. 

For Court's opinion on demurrer filed, 
see Hake v. Stermer, 15 York Legal 
Record 123. 

/. 5. Black and /. B. Ziegler for 
plaintiffs. 

A^. Af. Wamier and E. D. Bentzel for 
defendant. 

January 19th, 1903. Stewart, J. — 

EXTRACTS FROM THE BILL AND ANSWER. 

The plainti£f *s bill alleges that she is the 
widow of Benjamin Hake, late of Chance- 
ford township, York county, Pa., who 
died on the 27th of January, 1899. That 
on March 23, 1869, being then the wife 
of Benjamin Hake and possessed of a 
separate estate of Fifteen Hundred Dol- 
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lars ($1500.00), she purchased from Jo- 
seph D. Stermer a tract of land in Chance- 
ford township, containing thirty-nine 
(39) acres and sixty (60) perches; that 
at the same time Benjamin Hake pur- 
chased from the said Stermer another 
tract of land situate in the same township, 
containing thirteen (13) acres and one 
hundred and seven (107) perches. That 
she, the said Lydia Ann Hake, paid from 
her separate estate for said land and re- 
ceived a deed therefor on the } aid 23rd 
day of March, 1S69, and that the said 
Benjamin Hake on the same day paid 
Four Hundred Dollars ($400 00) for the 
purchase of the land taught by him, and 
received a deed therefor, dated March 23, 
1869. That she is now and was then 
illiterate and unable to read or write. 
That the deed to the property purchased 
by her was made to her and in her name. 
That the said two dcfeils were immediately 
delivered to her husband, Benjamin 
Hake, and remained in his possession 
until the time of his death, January 27, 
1899. 

That on the 33rd of March, 1869, or 
subsequently, and while the deeds were 
in the possession of said Benjamin Hake, 
the said Benjamin Hake erased or caused 
to be erased the name^of the said Lydia 
Ann Hake, in the deed to her, and sub 
stitnted in lieu thereof bis ovn name, 
and at the same time the said Benjamin 
Hake erased or caused to be erased his 
own name from the deed for the property 
bought by him and inserted in lieu there- 
of the name of the said Lydia Ann Hake. 
That afterwards, on April 17. 1878, the 
said Benjamin Haketraused her said deed 
so altered to be entlbred of record, and 
thereafter, on March 31, 1897, ^^ caused 
the other fraudulent deed to be entered 
of record in the Recorder's Office of York 
County. 

That on April 30, 1898, Benjamin 
Hake, without the knowledge of the said 
Lydia Ann Hake, delivered unto Eman- 
uel Grove, one of the defendants, a mort- 
gage purporting to have been executed 
by the said Benjamin F. Hake and his 
said wife, purporting to convey unto the 
said Emanuel Grove, as the property of 
said Benjamin F. Hake and the said 
Lydia Ann Hake, the t^o properties 
described in the above mentioned deeds. 
That said n:o'tgage was given to secure 
the payment of a bond of even date with 



the mortgage, in the penalty of Twenty- 
eight Hundred Dollars ($2800.00), con- 
ditioned to pay Fourteen Hundred Del - 
lars ($1400.00) on demand, the said bond 
purporting to have been executed by the 
said Benjamin Hake ard the said Lydia 
Ann Hake. 

That said Lydia Ann Hake denies that 
on April 30, 1898, or at any other time, 
she executed the said mortgage and bond, 
or either of them, or that she authorized 
any one to do so for her. 

The said Lydia Ann Hake avers that 
she had no tnfornlation respecting the 
fraudulent alterations made in the two 
deeds, and no knowledge or information 
respecting the fraudulent mortgage and 
bond, until afier the death of said Benja- 
min F. Hake, on the 27th day of Janu- 
ary, 1899. 

That letters of administration were 
granted on the estate of said Benjamin 
F. Hake, after his death, to Joseph D. 
Stermer, on^ of the defendants. 

That on the 2oth of November, 1901, 
Emanuel Grove, one of the defendants 
and the above mentioned mortgagee, is 
sued a scire facias on the above described 
mortgage, to No.^ 37, January Term. 
1902, returnable on the first Monday of 
December, 1901, and that the said writ 
was duly served upon the said Lydia Ann 
Hake and Joseph D. Stermer, Adminis- 
trator. 

That the Keystone Building and Loan 
Association, one of the defendants, is a 
judgment creditor of the estate of Ben- 
jamin F. Hake, holding judgment 217, 
April Term, 1898, for the sum of Two 
Hundred and Sixty-seven Dollars and 
sixty eight cents ($267.68). 

The said Lydia Ann Hake prays that 
the deed as altered, purporting now to 
convey the tract of land purchased by 
her to Benjamin Hake, be declared frau- 
dulent and void, and that the adminis- 
trator of Benjamin ' Hake be directed to 
execute a conveyance for the said real 
estate to the plaintiff. That the alleged 
mortgage from Benjamin Hake and Lydia 
Ann Hake, dated April 30, 1898, is null 
and void against the real estate claimed 
by the plaintiff, and that Emanuel Grove 
be enjoined, pending the bill, from pro- 
ceeding further with the scire facias, and ' 
that all proceedings upon said writ be 
stayed until the final determination of 
this suit, and other relief. 
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The answer of the defendant, Emanuel 
Grove, denies the purchase of the thirty- 
nine (39) acie tract by Lydia Ann Hake, 
and also pa ment of the same by Lydia 
Ann Hake wi>h her separate estate. 

It denies the purchase of the thirteen 
acre tract by Benjamin Hake, as averred. 
It denies that the deed was made and de 
livered to Lydia Ann Hake or her hus- 
bind for the thirty-nine (39) acre tract 
and in her name, as avened 

It neither admits nor denies the deliv- 
ery of the two deeds to 1 enjamin Hake 
and his possession of them until the time 
of his death, but demands the proof 

The defendant's answer also denies the 
allegation of the changes in the two deeds, 
as averted in the plaintiff's bill, and it 
denies that the deed for the thirty-nine 
(39) acre tract was fraudulently altered 
or otherwise changed prior to the date 
thereof. 

The answer of the defendant denies 
that the plaintiff did not join in the exe- 
cution of the mortgage, as averred, and 
avers that she had full knowledge of the 
entire transaction and was present at its 
execution and then and there signed, 
sealed, and as her deed delivered the 
sam^e, and duly acknowledged the ^aid 
mortgage as in the said mortgage set 
forth and certified. 

It avers also that she did sign and exe- 
cute the bond accompanying the said 
mortgage. 

The answer admits the issuing of let- 
ters of administration to the said Joseph 
D. Stermer, and also the issuing and ser- 
vice of the scire facias, and that the Key- 
stone Building and Loan A sociation is a 
judgment creditor, as averred in plaintiff's 
bUl. 

The answer of the defendant further 
avers that the bond and mortgage of 
Benjamin Hake and Lydia Ann Hake, to 
Emanuel Grove, for Fourteen Hundred 
Dollars ($1400.00), dated April 30, 1898, 
was executed and delivered by the said 
mortgagors to the defendant for a loan of 
Fourteen Hundred Dollars ($140000) 
gotten from him by the mortgagors ; that 
the money was applied in part payment 
of the debts of isaid Benjamin Hake, and 
partly for the payment of a judgment of 
Two Hundred and Nine Dollars and fifty- 
one cents ($209.51), in which Lydia 
Ann Hake was defendant, together with 
Benjamin Hake. 



That the deeds to said mortgagors, re- 
spectively, for the several tracts described 
in the mortgage as belonging to each of 
them, were on record in the Recorder's 
office in said county of York before the 
said mortgage was executed and deliv- 
ered to the said Emanuel Grove. Thac 
the deed of Benjamin Hake for the tract 
described in the mortgage as belonging 
to Benjamin Hake was on record since 
April 17, 1878, and that for the tract 
described therein as belonging to Lydia 
Ann Hake was on record since March 31, 

1897. 

That in making said loan and accept- 
ing said bond and mortgage to secure the 
same from the mortgagors, the said 
Emanuel Grove relied upon the correct- 
ness of said records of said deeds ; that 
he had no knowledge, information or no- 
tice of any kind whatever that there had 
been any alteration, change or substitu 
tion in the names therein, or that said 
deeds or either of them had originally or 
at any time been in any respect different 
from the contents thereof as set forth in 
the recorded copies thereof in said Re- 
corder's office. 

The case was heard after demurrer 
dismissed on bill, answer and proofs. 

FINDINGS OF FACT. 

The plaintiff, Lydia Ann Hake, is the 
widow of Benjamin Hake, who died on 
January 27, 1899. On the 23rd of March, 
1869, Joseph D Stermer, by his deeds of 
that date, conveyed one tract of land in 
Chanceford township to Benjamin Hake, 
and another tract to Lydia Ann Hake. 
The consideration in the one deed was 
Four Hundred Dollars ($40000), and 
in the other Fifteen Hundred Dollars 
($1 500.00) . As appeared by these deeds 
when presented in evidence, Benjamin 
Hake was the purchaser of the tnirty- 
nine (39) acre tract, for which Fifteen 
Hundred Dollars ($1500.00) was paid, 
and Lydia Ann Hake of the thirteen (13) 
acre tract, for which Four Hundred Dol- 
lars ($400 00) was paid. Both of these 
deeds contain on their face palpabte era- 
sures in the first names of the respective 
grantees, and the insertion or re inser- 
tion, or change, of the first names of the 
grantees. The deed now purporting to 
convey the thirty- nine (39) acre tract to 
Berjamin Hake was entered of record on 
April 17, 1878, and that purporting to 
convey the thirteen (13) acre tract to 
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Lydia Aon Hake was recorded on March 

31. 1897. 

Benjamin Hake and his wife, Lydia 
Ann Hake, lived on and occupied these 
two properties, one of which had the 
farm buildings on it, and the other of 
which was a tract of woodland continu- 
ously, from the time of the purchase until 
the death of Benjamin Hake, with the 
exception of one or two yeais, when they 
moved elsewhere and then returned, and 
tbe widow still occupies the properties. 
During that time the b'lildings and con- 
tents were insured in the joint names of 
Benjamin Hake and Lydia Ann Hake. 
The buildings were destroyed by fire 
during this time, and re-built out of the 
proceeds of the Insurance policies. Judg- 
ments were entered against them jointly, 
aod Lydia Ann Hake entered a judgment 
against Beojamin Hake to No. 1534, Jan- 
uary Term, 1897, for Fourteen Hundred 
and Ninety- six Dollars ($1496.00) which 
was on May 4, 1898, satisfied by the 
Prothonotary on a power of attorney pur 
porting to have been executed by Lydia 
Ann Hake, for that purpose. 

In the view that I take of the law in 
this case, it is unnecessary to find whether 
the deeds were fraudulently altered so as 
to cause an apparent change in the own- 
ership of the two tracts of land, as claimed 
by tbe plaintiff, since the mortgage cov- 
ered both properties, the title to which 
was vested in one or the other of tbe 
mortgagors. I find, further, that Ben 
jamin Hake and Lydia Ann Hake, his 
wife, did on April 30, i8c8, execute and 
deliver to the defendant, Emanuel Grove, 
the bond and mortgage upon which the 
scire facias was issued, to secure the pay 
ment of Fourteen Hundred Dollars 
($1400 00) loaned by him to Benjamin 
Hake, and which was used to satisfy 
judgments against the said Benjamin 
Hake and Lydia Ann Hake, his wife. 
That the said mortgage was signed, exe 
cnted and asknowledged by Benjamin 
Hake and Lydia Ann Hake in the man- 
ner required by the Act of Assembly 
providing for the transfer, mortgage or 
sale of a married woman's real estate. 

I find, further, that the records of the 
deeds to the said two tracts of real estate 
at and prior to the time of the making of 
this mortgage showed the title to the 
thirty- nine (39) acre tract to be in Ben- 
jamin Hake, and the title to the thirteen 



(13) acre tract to be in Lydia Ann Hake, 
and that there was nothing In the reoordect 
title to raise a question as to the titl J, or 
to put the defendant, Emanuel Grove, on 
notice, and in fact he did not have notice 
of anything but that the title to the real 
estate was vested in the parties as shown 
by the records thereof, and that as against 
the said Lydia Ann Hake the said Eman- 
uel Grove is an innocent purchaser for 
value, under his mortgage for the said 
real estate. 

DISCUSSION OF FACTS. 

There were seven persons present at 
the time when the sdid moitgage is al- 
leged to have been executed, namely : 
Benjamin Hake and Lydia Ann, his wife; 
J. Wesley Hake, his son ; and a > mall 
child of Benjamin and Lydia Ann Hake, 
and J. W. Grove, the Justice of the 
Peace, and Ethel Grove, his daughter* 
then about fifteen years of age. 

J. W. Gfove is a Justice of the Peace 
now serving his fourth term, and who, 
so far as anything appears in this case, 
was entirely a disinterested party. His- 
daughter, Ethel Grove, was taken there 
by her father to witness the execution of 
the papers. Both of them testify point- 
edly to the act of signing and acknowl- 
edging the mortgage by Lydia Ann 
Hake; that the papers 'were read before 
they weie signed, in the presence and 
hearing of Lydia Ann Hake ; that Ben- 
jamin Hake, at the instance of J. W. 
Grove, retired from the room, went out 
on the porch and closed the door, and 
remained there until his wife, Lydia Ann 
Hake, had made her mark to the bond 
and mortgage, and acknowledged the 
mortgage in due form of law. That Ben- 
jamin Hake thtn returned to the room 
and that he and Lydia Ann Hake to- 
gether acknowledged the mortgage. Ly- 
dia Ann Hake and her son both testified 
with equal emphasis that Lydia Ann 
Hake did not execute the bond and mort- 
gage ; that she did not make her mark to 
the same, and that she did not ackno^U 
edge the mortgage. They both testily 
that she did not acknowledge a power of 
attorney submitted to her for her signa- 
ture on that night, authorizing the Pro- 
thonotary to satisfy a judgment of Pour- 
teen Hundred and Ninety- six Dollars 
($1496.00) which she held against her 
husband, and without the satisfaction of 
which the money would not have been 
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loaned. Her son, J. Wesley Hake, sus- 
tains her in this. This paper was also 
witnessed by Eihel Grove and J. W, 
Grove* and Lydia Ann Hake's acknowl- 
edgement thereto taken by him. 

She farther denied that she executed a 
second power ot attorney dated on the 
6th day of May, 1898, six days after the 
execution of the mortgage, anthorlzing 
the Prothonotary to satisfy a certain judg- 
ment of J. Wesley Hake, then for her 
use, against Benjamin Hake, for Five 
Hundred Dollars ($500.00). In fact 
she has denied everything, other papers 
disconnected with this transaction. Her 
denials are sweeping in the extreme, and 
those of her son also. 

Bvidence was offered to affect the testi- 
mony of J. Wesley Hake. It was shown 
that after testifying in this case he said to 
Curtis Conrad that he had sworn in court 
that his mother did not execute the mort- 
gage, and that if he had to do it over 
again he would not so testify. Some tes- 
timony was offered to break down the 
statement of Curtis Conrad, but in my 
judgment it is insufficient to afiect his 
credibility as a witness. 

Rybert J. Wise also testified that J. 
Wesley Hake told him that Mr. Grove 
had gotten his mother to sign these pa- 
pers, and that he was goixsg to lie him 
out of it, if lying wotild do any good. 
Both Wise and Conrad appeared to be 
entirely disinterested and credible wit- 
nesses. 

On the day of the appraisement of 
Benjamin Hake's personal property the 
question was raised as to Mrs. Hake 
having executed this mortgage. When 
told that it would prevent her from get- 
ting her Three Hundred Dollars ($300.00) 
exemption, she said, substantially, if she 
had known that that would be the effect 
of signing the mortgage she never would 
have signed it, and that Benjamin Hake 
might have gotten his money where he 
could. The witnesses who testified to 
this were J. W. Grove, Jacob A. Cralty 
and Henry M. Arnold, the latter two of 
whom were appraisers. There were con- 
tradictions of these witnesses, but I am 
convinced that they tolo the truth about 
the matter. 



A very large number of witnesses were 
called, who testified to various phases of 
this controversy, but whose testimony I 
deem unnecessary to discuss beyond what 
I have already done. 

To i^ustain the plaintiff's contention 
that she did not execute the mortgage, it 
is necessary to find as a matter of fact 
that a criminal conspiracy was entered 
into for the purpose of making her liable 
on the said mortgage without her knowl- 
edge or consent. The necessary parties 
to such a criminal conspiracy are her 
husband Benjamin Hake, J. W. Grove, 
a man of unimpeached reputation and 
character, and L. Bthel Grove, his daugh- 
ter, then, as stated, a young girl of fifteen 
years of age. This would be the first act 
in this criminal drama. The next would 
be to accomplish it in the very house and 
presence of the plaintiff and those who 
might happen to be present at the time. 
The parties did appear and in the presence 
of J. Wesley Hake and of the plaintiff, 
if we are to believe the plaintiff's conten- 
tion, went through the form of carrying 
out this a.ssumed conspiracy, before the 
plaintiff's eyes and before the eyes of her 
son, who was competent to testify. Nor 
would the criminal conduct of the par- 
ties end here, because if it be assumed 
that there was such a conspiracy carried 
out in the manner indicated, then James 
W. Grove and his daughter have gooe on 
the witness stand and perjured themselves. 
It is impossible to reach such a conclu- 
sion. It is impossible to believe that the 
disinterested, youthful daughter of James 
W. Grove could be made a pirty to such 
a series of crimes. 

The alternative of this proposition is 
that Mrs. Lydia Ann Hake and her son, 
J. Wesley Hake, did not testify to the 
truth in reference to the execution of the 
mortgage ; and I so find 

DISCUSSION OP THB LKGAL QUttSTlONS 
RA16BD. 

It is contended on behalf of Mrs. Hake 
that if the deeds were altered as claimed 
by her, and as shown upon the face, that 
the transfer of the property thereby ac- 
complished, is a fraud upon her ; that no 
title passed thereby, and that the mort- 
gage, even if properly executed by her, 
is invalid and not binding upon her ; that 
the record furnishes no protection to the 
holder of the mortgage, even though he 
be an innocent party and entirely unac- 
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qttainted wit)^ the fact of tbe allege4 for 
gery,. aocl to' sustain this proposition the 
case of Reck V. Clapp, 98 Pa. 581^ is 
confidently relied upon. I am not con- 
vinced that the present case is ruled by 
Reck V. Clapp. Hake and his wife mort- 
gaged their real estate to securj^ the loan 
from the plaintiff. What difference can 
it make to the mortgagee, or in legal 
effect, what difference to Lydia Anq 
Hake whether the title to the tract claim- 
ed by her stood in her name or in that of 
her husband ? If there was no alteration 
in the titles, as contended, then the larger 
tract was the property of the husband and 
the smaller -vas the property of the wife ; 
if there was an alteration, then vice versa, 
but In either case the wife and husband 
joined in mortgaging whichever was her 
property, as well as the property of the 
husband, to the mortgage to secure the 
husband's debt, and the only difference 
would be the misdescription of ownership 
in the mortgage. That a married woman 
may mortgage her separate real estate to 
secure the payment of the debt of her 
husband or future advances by him, is 
settled by a multitude of authorities ; Ja- 
mison V. Jamison, 3 Wh 456 ; Haffey v. 
Carey, 73 Pa. 431 ; Denbert v. Eckert, 
94 Pa. 255 ; Hagenbach v. Phillips, 113 
Pa. 284 ; Bank v. Kuntz, 175 Pa. 432. 

The crucial point in the case is whether 
or not the mortgage was duly and legally 
executed by Mrs. Hake. There being 
no fraud or imposition found as matter of 
fact in the execution of the mortgage, the 
Justice's certificate is conclusive ; Oppen- 
heimer v. Wright, 106 Pa. 569 ; Associa- 
tion V. Sowers, 134 Pa. 354. 

It is further contended that as the 
mortgage was given to secure the per- 
formance of the conditions of the bond, 
and that as Lydia Ann Hake was only a 
surety on the bond, the mortgage stands 
as toiler only as a security for the per- 
formance of an illegal contract and is 
therefore invalid and cannot be enforced 
iLgainst her. This doctrine cannot be 
sustained, in view of the authorities. It 
is practically the same question raised 
and decided tn Kuhn v. Ogilvie. 178 Pa. 
303, contrary to the contention now in- 
sisted upon. This last case has been fol- 
lowed and re-affirmed in Seibert v. Bank, 
1 86 Pa. 233, and Dusenberry v. Insur- 
ance^Company, 188 Pa. 454. 



CONCLUS|Ql^S OP lAW 

I conclude, therefore, that the mort- 
gage of Benjamin Ha|ce and Lydia Ann 
Hake given to Bmanuel Grove, dateci 
April 30, 1898, to secure the payment of 
Fourteen Hundred Dollars ($140000). 
one day after the date thereof, recorded 
May 4, 1898, in Mortgage Book '• 3-V," 
page 609, in the Recorder's office of York 
County, Pa., is a valid and subsisting 
obligation of Lydia Ann Hake and a lien 
against the property therein described, 
and that Emanuel Grove, the mortgagee 
therein named and the plaintiff in scire 
facias No. 37. January Term, 1902, in 
the Court of Common Pleas of York 
County, is entitled to proceed in said 
writ and by proper writs and processes 
to collect the amount due thereon and 
secured thereby. 

DECKER. 

This cause came on to be heard and 
was argued* by counsel and upon consid- 
eration thereof it is ordered and adjudged 
and decreed that the writ of preliminary 
injunction issued November 25, 1901, 
and continued by agreement of counsel, 
filed of record December 13, 1901, until 
the further order of the Court, be and 
the same is 'hereby dissolved, and the 
plaintiff's bill is dismissed at the cost of 
the plaintiff. 

C. P. of Lancaster Co. 

Witmeyer v. Kreider. 

Magistrmte — Service of summons — Ac^ of 
fufy p, 1 90 1, P. L, 6rp, 

The service of s magistrate's sammoas "bj 
prodncing the original to. and informing him 
of the contents thereof," while good under the 
prior act, is not sufficient under the Act of Jnlj 
9, 1901, which requires service by copy. 

Certiorari. 

CoyU & Keller for certiorari. 

December 20, 1902. Landis, J. — But 
a single question is raised in this case. 
On September 2, 1902, a summons was 
issued by D. L. Hamaker, Esq., a jus* 
ttceof the peace, at the instance of the 
plaintiff, against the defendant for wages^ 
of labor, not exceeding $300 The 00a • 
stable who served the said writ makes 
return that he ''served the wtthin writ 
I of summons 9, 31, 1902, upon the within 
named defendant, by producing the origi- 
nal to, and Informinj^ hia of theconteotSi 
thereof." A hearing was duly had^ a^d, 
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tbe definidant ^tiling to appear, jadgniikof 
by default was eiite|:ed against him for 
$8.22. The exceptions to th^ record are 
to the polbt that the summons was^^not 
served in accordance with the 'Act of 
July 9, 1901. P. L. 614. S/?ction 16 of 
thi^ sijd'aov provides that ^' writs issued 
by any mas^stfate, justice pf the peace 
or alderman shall be served in the count v 
Wherein they are issued by the constable 
or other officer therein to whom given 
for service, in the same manner and with 
like effect as similar writs are served by 
the sheriff when directed to him by the 
proper court.*' And Section i points 
out the manner in which the sheriff shall 
serve certain writs, as follows: **i. The 
writ of summons, the writ of attachment 
in execution, and the writ of sdrr facias 
in personal action, may be served by the 
sheriff of the county wherein issued upon 
any individual, defendant or garnishee, 
in any one of the following methods: (a) 
by handing a true and attested copy 
thereof to him personally; or (b) by 
handing a true and attested copy thereof 
to an adult member of his f imily at his 
dwelling house; or (c) by handing a true 
and attested copy thereof at his place of 
residence to an adult member of the 
family with which he resides; or (d) by 
handing a true and attested copy thereof 
at his place of residence to the manager 
or clerk of the hotel, inn, apartment 
house, boarding house, or other place of 
lodging, at which he resides; or (e) by 
handing a true and attested copy thereof 
at his place of business to his agent, part- 
ner, or the person for the time being in 
<:harge thereof, if upon inquiry thereat 
his residence in the county is not ascer- 
tained, or if any cause or attempt to serve 
at his residence has failed." It will be 
observed that while the services would 
have been good under the prior act, it is 
not in accordance with the Act of 1901. 
In Montgomery Table Works v. Nice & 
Company, 27 C. C. R. 95, it^vas decided 
that where in a proceeding before a jus 
tioa of the peace, upon a judgment by 
defiuilt, the record does not disclose ser- 
vice of the summons by copy, as requir- 
ed by Section 16 of the Act of July 9, 
1 901, the judgment should be reversed 
upon certiorati, even though the certiorari 
was not sued out within twenty days suc- 
oeeding the entry of the j udgment. This 
ease only differs in that it was issued 



within tbattpkrindj(«dU.the ..servisedil^ 
manifestly iriegiiiar'dfid contrary toite^i 
the exceptions are sustained and the"pc6* 
ceedings of tbejusticeare set aside. " 

Bxceptkma siotidsed and proceediligsi 
Set aside. /; '.v.- . \-..\ 



C. P. of 



Mpntg^micry Co. 

City of fhftadetphia v. Rorer et al. *- - 

Afunicipal litns — RequisiUsof, \>^ '■ 

A lien upon a mnnicipal claim for water pipe 
need not disclose the evidence by which the 
facts are to be proved. The authority to do the 
work claimed for. may be averred m general 
terms. 

When a claim purports to have been filed 
* 'agreeably to the several Acts of Assembly in 
reference thereto,** it is not esteniial to the 
validity of the lien that it should set forth the 
particular statute referred td, or the require- 
ments thereof; and it is sufficient, on the mo- 
tion to strike off, to exhibit the statute authoriz- 
ing the entry of the lien. 

Demurrer. 

William F. Kinsey for plaintiff. 

Wiiiiam F. Daniuhower for defendant. 

December 27, 1902. Wband, J. — ^The 
cause came on to hearing on a demurrer 
to plaintiflf's lien. 

The causes of demurrer assigned are: 

ist. ''Because said mnnicipal claim, 
being filed under the act of Assembly ap- 
proved April JO, 1873, P. L. 636, does 
not aver on its fetce all the statutory re- 
quirements necessary to stistain its va- 
lidity." 

2nd. "Because no power and aipthori- 
ty exists in said plaintiff city to file such 
acclaim against non-residents and against 
propetty^ located beyond its territorial 
limits, and in the filing and collection of 
said claim plaintiff city is acting tdtra 
vires,** 

By the Act of April 10, 1873. ?• L. 
636, the City of Philadelphia was au- 
thorized to furnish water from the Chest- 
nut Hill Water Company's works to the 
residents of Springfield township* Mont- 
gomery county; and to secure payment 
'*tbe said city shall have and may exer- 
cise in the said township of Springfield 
any and all of the powers, rights and 
privileges relating to the laj^ing of water- 
pipes, the assessment of taxes or charges 
therefore, the filing of claims for the 
same, the lien of claims, etc., which the 
said city now has, or hereafter may bave» 
under the laws of this Common vealthv in 
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the dty and cotmty of Philadelphift/' 
and requiring said claims to be filed in 
Montgomery county. 

The lien in this case is the usual one 
filed for similar claims in Philadelphia, 
and is filed **agreeably to the several 
Acts of Assembly relating thereto." 

The objection to the lien is that it does 
not state the water-pipe was laid to sup- 
ply water from the works of the Chestnut 
Hill water Company. 

It is undoubtedly true that a lien should 
set forth all the facts, to give it validity. 
Where the authority is given by statute, 
a reference thereto would seem to be suf- 
ficient if the other facts are sufficiently 
set forth. 

In the City of Philadelphia v. Steven- 
son et al., 132 Pa. 103, the claim also 
stated that it was filed * 'agreeably to the 
several Acts of Assembly in reference 
thereto;" and it was held that it was 
' not essential to the validity of the lien 
that it should set forth the particular 
statute referied to, or the requirements 
thereof; it was sufficient, on the motion 
to strike ofi^, to exhibit the statute au- 
thorizing the entrjr of the lien, and if the 
record was in compliance therewith, it 
could not thus be summarialy stricken 
off." 

As the act is now before us by the 
pleadings, we find authority to supply 
water, Uy pipe, and file a claim therefor; 
and it. is not necessary for the claim to 
set forth in detail how the water was to 
be supplied or where from, this being 
matter of proof on the trial. 

In City of Philadelphia, to use of 
McGinn v. Richards, 23 W. N. C. 339, 
it was held that "the claims need not 
disclose the evidence by which the facts 
are to be; proved; it need only state in 
general terms the authority to do the 
work for which the claim is filed. But 
at the trial the claimant must prove the 
specific authority conferred. ' ' Under the 
cases cited, if this had been a lien for 
water-pipe in the City of Philadelphia 
the objections now urged would not be 
tenable; and under the Act of 1837 the 
proceedings on the claim, filing, etc., are 
the same as the city has under the laws 
of the State. 

The second reason is met by the case 
of Pittsburg V. Brace, 158 Pa. 174, and 
was not pressed at the argument. 

The demurrer is overruled. 



C. P. of Northainpton Co. 

Danner v. Nets. ^ 
EinnUtce — Promissory note — CompeUncy 
of vfitness. 

In an action by A., the payee, against B., the 
maker of a promissory note, the consideration 
for which was ftimishea by C, who died before 
snit brought, Hau>, that A. was a competent 
witness to prove that C. made him a present of 
the note. 

Rule for new trial. 

C. F. Smith and R, C. Stewart for 
plaintiff. 

71 Z>. Danner and E. /. Fox for de- 
fendant. 

December i. 1902. Schuylbr, P.J. — 
This is an action by the payee against the 
maker of a promissory note* the consid- 
eration for which was furnished by one 
John Roth, who then became in contem- 
plation of law its owner. Roth died be- 
fore suit was brought. At the trial plain- 
tiff was permitted, against the defendant's 
objection, to testify that Roth made him 
a preseut of the note, and the sole ques- 
tion is whether the plaintiff was a com- 
petent witness to prove title in himself. 
It may be conceded that he was not, if 
Section 5, Clause (e) of the evidence Act 
of 1887 is to betaken literally; but then 
by the same token the witness in Carpen- 
ter V. Insurance Company, 161 Pa, 9, 
and Royer v. Ephrata, 171 Pa. 429, cases 
on all fours in principle with the case at 
bar, should have been held to be incom* 
petent, and yet in both of these cases the 
witnesses were declared to be competent. 
What differentiates these cases from those 
cited for the present defendant is the fact 
that in the latter cases the parties against 
whom the evidence was offered were 
either the assignees of the deceased pa- 
ties, or they in some other way represent- 
ed their interest in the subject in eontro- 
versy. In the case at bar the evidence 
received was against the defendant, who- 
in no sense represented Roth's interest. 
Nor was that interest injuriously affected 
by the evidence. See Ballentine v. Mc- 
Greagh, 4 Brews. 95, and the two cases- 
above cited. On the authority of these 
cases we think it clear that the plaintiff^ 
was a competent witness, and the rule for 
a new trial must be dismissed. 

Rule dismissed. 
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ORPHANS* COURT. 

Orwig's Estate. 

Written agreements-impeaching of. 

Prospective claimants ezecoted a written 
agteemetit with counsel and assigned to him 
five per cent, of the amount he should recover 
for them. Counsel appeared before the Audi 
tor, successfully presented their claims and also 
effectually resisted the payment of others which 
would have reduced the sums his clients re- 
ceived. The Auditor awarded the five per cent, 
to the counsel. On exceptions filed, Hbu>, 
that the exceptions must be dismissed. 

To vary, impeach, or set aside a written in- 
strument on the ground of fraud or mistake, it 
is necessary to prove to the satisfaction of the 
court by at least two witnesses or one witness 
corroborated by facts equivalent to another wit- 
ness, the fraud or mistake relied upon. 

Exceptions to Auditor's repoit. 

The Court's opinion gives the question 
involved. 

E, E. Allen for ezceptions. 

W, A, Miller for repor. 

Pebroary 14, 1903. Bittsngbr, P. J. 
—The exceptions are to the action of the 
auditor in awarding to B. D. Bentzel, Esq. , 
out of the share of Susan Orwig $65.89 
and out of the moneys awarded to Mary 
C. Winemiller $75 62, t)eingfive per cent, 
of the amounts awaided to said twp 
daughters of said Michael (Orwig, de- 
ceased, on written agreements with them 
respectively assigning to the said ^ B. D. 
Bentzel, Esq., said five , per, cent, on said 
mooeyes so awarded to hiqi by the said 
auditor. .^ 

After hearing and carlaUy consideiing 
the evidence submitted, including the 
said Sus^ Orwig and Mary C. Wine 
miller, we fail f to discover any bi^bstantial 
proof '(^ any act of E. D. Benlzel, Esq , 
in procuring the execution of bis said 
contract Oioconsistent with professional 
ethics, good morals or honesty. . 

Both the exceptants admit the exeeu- 
tioo of the agreements in evidence and 
that the same viere explained to them 
^ they kneW/ their purport and effect, 
viz: toipay to E. I>- Bentzel, Esq., as 
their counsel. the said- five percent in 
laid agreement stipulated for, This is 
also shown by the great preponderence 



of the evidence It is also shown that Mr. 
BentzeHcted under said agreements and 
faithfully represented them in su^aining 
their rights and claims before the auiditor, 
and successfully resisted the awards of 
other claimants, which deihands, if al- 
lowed, would have largely reduced the 
respective aw ards of the exceptants. 

To vary, impeach, or set aside a writ- 
ten instrument on the ground of fraud 
or mistake, it is necessary to pro^ to 
the satisfaction of the court by dt least 
two witnesses or one witness corroborated 
by facts equivalent to another witness^ 
the fraud or mistake relied upon. This 
is $0 fully established by Supreme Court 
decisioi^s as to make it unnecessary to 
cite them here. In the absence of this 
required proof, the written contracts in 
this case, must stand as valid, and th^ 
exceptions must be dismissed 

The exceptions are dismissed at th^ 
costs of the exceptants and the report i^ 
confirmed. 



O. C of Wayte Co. 

Irvine's Estate. 

Construction of Act of 1^33^ P. L, 328^ in 
rela'ion to charitable bequests. 

• A will identified and proven, beyond any 
question, at the genuine will of the decedent, 
who declared the subatance contained in the 
written will to one witness to be the testamen- 
tary di^josition she wished, .to make of her 
property, and which witness at her instance re- 
duced this declared will to writwg and Mgned 
it as a witness at the testatrix request, and^this 
so declared written and witnessed will, coming 
from this witnefs into the handsof the testatrix', 
being ratified and declared by her to the second 
witness, to be her will, and at the request pf 
the testatrix this second witness then append- 
ing her name as such, is legally attested ' under 
the Act of 1833, P. L. 328. 

NothioK appearing in thecate'to raise the 
shadow of suspicion that the will does not con- 
tain the actual testamentary disposition iutend- 
ed by the testatrix, and the witpesseis being 
credible and disinterested and botn bearing 
witness to and giving proof of the genuineness 
of the paper as the wiu of the testatrix, we are 
of the opinion that under the facts of the case 
this will is attested within the requirements 
of the statute. 

Exceptions to Auditor's report. 
Homer Gretne for exceptions. 
Hon Alfred Hand, Hon. H. WUson 
and A, T, Searle, contra. 

January i2tb, 1903. Purdy, P. J. — 
The contention here is with respect to the 
validity of certain bequests for religious 
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uses contained In the last will and testa- 
ment of the dt cedent above named. 

These are the facts: In 1896 the tes- 
tatrix, a widow with one child — a mar- 
ried daughter having no> children— re- 
quested Louisa T. Brittain, a friend who 
;was visiting her in Damascus Wayne 
county, to draw a will for her, and gave 
Mts. Brittain instructions respecting the 
disposition she wished to make of her 
property, which instructions Mrs. Brit- 
tain noted in writing. About ten days 
latter, August 14, 1896, after returning 
to her home, in Ridgebury, New York, 
"Mrs. Brittain drew the will according to 
instructiocs. signed it as a witness— 
which the testatrix, at the time of giving 
instructions, had requested her to do — 
and sent it, hj registered mail, to the tes- 
tatrix. Miss Carrie A T> ler (now the 
wife of Thomas Ellison) then postmaster 
at Damascus, delivered the parcel to the 
testatrix; and a few days afterwards the 
testatrix called upon her and requested 
her to sign, as a witness, the paper which 
the testator produced and declared to be 
her will, and Mrs. Ellison, — then Miss 
Tyjer— did so. She did rot scjb the tes 
tatrix sign her name to the will, and in 
her testimony before the auditor stated 
that she did not know whether or not her 
signature .was there at the time; neither 
did she remember whether the name of 
Mrs. ;6rhtain was there when she, Mrs. 
BUisbiv signed as a witness. But in her 
affidavit blefore the register, made nearly 
two years ago, on probate of the will, she 
Stated that the name of Mrs. Louisa T. 
Brittain appeared on the paper as a wit- 
ness at the time of her sigoing. The tes- 
tatrix did not mentibn the subject of the 
will to Mrs. Brittain after she received it 
— although they met several times after 
this — and, so far as appears, the matter 
was not mentioned to any one by her 
after she obtained the signature of Miss 
Tyler. 

The testatrix died January 11, 1901, 
In Florida, and the will was found among 
her private papers by her daughter, Mrs. 
AUie L. Appley, who is the sole heir at 
law of the decedei:t testatrix. Mrs. Ap- 
pley offered the will for probate, and, 
upon due proof by the subscribing and 
other witnesses, it was admitted to pro- 
bate and letters testamentary issued to 
the said Allie L. Appley, the executrix 
therein, February 18, 1901. 



The auditor appointed to make distri- 
bution of the fund ($2i«73704) in the 
hands of the executrix — accountant — 
apportions it in strict accordance with the 
provisions of the will. 

To this report of distribution Allie L. 
Appley, the executrix of the will, and 
heir at Uw of the testatrix, excepts, al- 
leging that the bequests for religious uses 
contained in the .said will and allowed by 
the auditor, viz: To the Board of Home 
Missions of the Presbyterian Church of 
the United States of America, the Board 
of Foreign Missions of the Presb>teTian 
Church of the Uaiced States of America, 
aod to the Trustees of the Presbyterian 
Church of Gochecton, New York, are 
void under the. Act of April 26, 1855, P. 
L. 1855. page 228, which provides that 
' No estate, real or personal, shall here- 
after be bequeathed, devised or conveyed 
to any body politic, or to any person, in 
trust for religious or charitable uses, ex- 
cept the same be done by deed or will, 
attested by two credible, and at the 
time disinterested witnesses, at least one 
calendar month before the decease of the 
'testator or alienor; and all dispositions 
of property contrary hereto, shall be void, 
and go to the residuary legatee or de- 
visee, next in kin, or heirs, according to 
law; Provided, That any disposition of 
property within said period, bona fide 
made for a fair valuable consideration, 
shall not be hereby avoided." 

The law recognizes the right to tnake 
testamentary bequests for religious or 
charitable uses, but requires that it shall 
be done when the mind is clear and not 
in the face of impending death when the 
judgment is clouded and this rather un- 
usual testamentary disposition of prop- 
erty, is open to suspicion that it is the 
result of importunities of pverpersuasion 
of others rather than the firee intelligent 
act of the testator. A person may be just 
as capable of making an intelligent dis- 
position of his property one hour before 
dissolution as one month. But the pur- 
pose of the statute is to protect those en- 
feebled by illness from making a disposi- 
tion of property which, if in full posses- 
sion of all their faculties, would not be 
made. Hence the requirements of the 
statute. And if the will of the testatrix 
was executed in accordance with the re- 
quirements, the bequ-sts for religious 
uses are valid; otherwise they are void. 
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Th* q»ttstion to be solved is: - - 

Are ihcs? bequests made by a "wUl 
attested by two credible and at itie same 
time disinterested witnesses at least one 
•calendar month before tbe decease of the 
testratrix?* ' 

That the persons whose names appear 
as witnesses to tbe paper are credible and 
•disinterested is not controverted. And 
we think, withotit question, the evidence 
warrants tbe finding that the paper was 
executed more than one calendar month 
"before the decease of the testatrix. 

Mrs. Appley, the exceptant, in her ap 
plication to the register for letters testa- 
mentary, deposes that the will was ex 
«cuted August 14. 1896. This is the 
date of execution stated in the will; and 
while the fact is that it was not signed 
by the testatrix at that time, the evi- 
<!ence as a whole is convincing that it 
was signed by her within a few days 
thereafter. 

This narrows the issue to the single 
question whether, under the facts herein- 
before stated, this will can be said to be 
"attested," within the meaning of the 
statute, by the two persons who have 
subscribed their names as witnesses there- 
to. And this leads us to inquire what is 
meant by the term 'attested." Bouvier's 
Law Dictionary defines it as "the act of 
witnessing an instrument in writing at 
the request of the party making the same 
and subscribing it as a witness " 

"An attesting witness" — says the same 
authority — is ' 'one who, upon being re- 
quired by the parties to an instrument, 
signs his name to it to prove it and for 
tl^ purpose of identification " Accord- 
ing to Webster, to attest is "to bear wit- 
ness to; to certify; to affirm to be true or 
genuine; to give proof of." 

It will not be contended that the law 
requires that the witness shall see the 
testatrix sign the will; a declaration to 
them, by her, that the instrument is her 
will is sufficient. And the witness may 
sign before the testatrix; Miller v. Mc- 
Neil, 35 ^a. 217. 

In Scott's Estate, 137 Pa. 88, the paper 
which was sustained as the will of John 
Scott, the decedent, was in the form of a 
letter of insti notion to his attorney to 
draw a will for him. The letter was pre- 
pared by William Stewart, a friend of 
Mr. Scott, at his request, and witnessed 
by the former. After the letter was {pre- 



pared, signed and sd Witnessed, Mr. Sicott 
said it was of itself, a good will — as good 
as he wanted/ The other witness wals 
John F. Sfcott, a son of the testator. His 
testimony was, in siibstance, that his 
father had spoken to him about making 
a will a few days before the paper was 
signed and ha<t directed him to get Mr. 
S .e wart for that purpose; and request^ 
the son who had the sole charge of hi^ 
father's affairs to make a statement of 
the amount of his estate. Afterwards, 
the same day, in the presence of Mr. 
Stewart, the decedent said to the 5on that 
he had signed his will; and, a little later 
in the day, said to Mr. Stewart in the 
son's presence, "Now Bijly that is as 
good a will as can be drawn; if anything 
happens to me have it probated." In 
the opinion, upon the question of the suf- 
ficiency of the proof of the paper, Mr. 
Justice Paxson says: 

Was the paper sufficiently proved? 
Not its execution, for that, as before ob- 
served, was proved by three witnesses, 
but the fact that the testator intended it 
as his will, and declared it to be such. 
The law requires a will to be proved by 
two witnesses. We have, here two wit- 
nesses as tp the fact of publication as a 
will, but it is alleged that one of them, 
John F. Scott, falls short of being a full 
witness. This arises irom tbe fact that 
he did not actually see ao4 identify the 
paper on the evening of its execittioD. 

If he were an ordinary witness, ctlled 
in casually, with no knowledge of the 
circumstances, there would be more«iorce 
in this contention. But the witness 
Scott was familiar with i^e entire trans- 
action. He knew his father was making 
a will He had been consulted about it, 
and furnished the inf jrmation upon which 
it was made. * * ♦ Carson's Ap., 
59 Pa. 439, gives color to the position 
that circumstances may supply the want 
of one witness, when they go directly to 
the immediate act of disposition. In that 
case tbe will had been signed by a mark,, 
and one of tbe witnesses failed to posi- 
tively identify the mark as that of the 
testator, and the court held that there 
were circumstances which justified the 
he Iding of the testimony of the witness 
to be sufficient. It is true, Justices 
Sharswood and Agnew held there was 
tbe full proof of two witnesses, and con- 
curred in the judgment on that ground. 
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^If ^e hold that aoder no drctunstances 
(can a paper be prored without lis actual 
Iffoduction and inspection, we might be 
•driven to the condnsion that the testl- 
moxfy^of Scott was not snffident to iden- 
tify the paper, and that he was not a full 
witness. But he identified this paper 
sufficiently for any of the practical busi- 
ness of life, and we think it a substantial 
compliance with the act of assembly. 

In the present case the will is identi- 
fied and proven, beyond any question as 
the genuine will of the decedent. She 
declared the sut)stance contained in the 
written will, to one witness to be the tes- 
tamentary disposition she wished of make 
of her propeity, and the witness at her 
instance, reduced this declared will to 
Writing and signed it, as a , witness, as 
the testatrix requested. And this so de- 
clared, written and witnessed will, com- 
ing from this witness into the hands of 
the testatrix was ratified and declared by 
her, to the second witness, to be her will, 
and at the request of the testatrix this 
second witness then appended her name 
as such. 

Nothing whatever appears in the case 
to raise a shadow of suspicion that the 
will does not contain the actual testa- 
mentary dbposition intended by the tes- 
tatrix of her property — virtually so ad- 
mitted by the exceptant to the repor: of 
the auditor, by presenting the will for 
probatjc and accepting the trust commited 
to her as exectitrix. While the admis- 
sion to probate is not an adjudication of 
the validity of all of the bequests con 
tained in a will, and we have considered 
this case without regard to the legal 
status, of the exceptant in the premises, 
we may add that we. are somewhat im- 
pressed that one who designs contesting 
the validity of any of the plain provisions 
of a will, WiHh the view of enlarging bis 
or her own share of the decedent's estate, 
should not accept the trust confided to 
him or her by the decedent to carry ont 
the provisions of the testamentary instru 
ment. 

The will in question on its face is wit- 
nessed by two persons; and these two 
credible and disinterested persons whose 
names appear as witneises testify that 
their names were appended at the request 
of the testatrix. They bear witness to, 
and give proof of the genuineness of the 



paper as the will of the te Matrix and we 
are of the opinion that under the facts of 
the case this will is "attested** withiti 
the requirements of the statute. 

The exceptions to the report of the au- 
ditor are dismissed, and the report is con- 
firmed absolutely. 



Abstracts of Recent Decisions. 



( Cases not otherwise designated are Su- 
preme Court cases.) 



Artntration — Death of arbitrator — Re- 
vocatiot. — Where a reference is actually 
made to an arbitrator named, the death 
of ooe of the parties before an award it 
of itself a revocation. An agreement to 
arbitrate which does not provide for sub- 
mitting to one or more persons named 
the matter in dispute, is revocable by 
either party, and the bringing of a suit 
is an effectual revocation. — Knipe, execu- 
tor V, Livingston^ (Montgomery O. C.) 
19 Montgomery County Law Reporter 17. 

fire insurance — Fall of building — Ex*- 
plosion — Separation of damage — Burden 
^/ro^— In an action on an insurance 
policy upon stock the policy provided 
that the company should not be liable for 
loss tor explosion unless fire ensued, and 
in thai event only for the damage by fire, 
and that if the building fell, except as a 
result of fire, then the insurance should 
cease. There was conflicting testimony 
as to whether the building fell before the 
fire or fell on account of the fire. Plain- 
tiff proved that the goods were consumed, 
but did not show whether any or what 
loss was caused by tfae explosion. Hbld, 
that if the building fell from any cause 
except fire ih^re could be no recovery on 
the policy. That if the fire began before 
the building fell then the jury should 
find for the plaintiff the amount of dam- 
age caused by fire, deducting from the 
total damage what was caused by the ex- 
plosion; and under the testimony the 
court could not say there was nothing to 
warrant the jury in finding more than 
nominal damages.— SV^twii^m 6f Foster 
Company v. American Fire Jnsmnince 
Company, (A legheny C. P. No. 3.) 33 
Pittsburg Legal Journal 253:** 
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ORPHANS' COURT. 

Lauer's Estate. 

Inqtiest'—R* quuites — Amendment. 

The petition for an inquest was defective in 
not properly setting forth correctly the heirs of 
the decedent and their relation to him. On a 
mle to show cause why the inquest should not 
be rescinded and all proceedings stricken from 
the record. Hbld, that the rule must be made 
absolute. 

The petition should clearly set fortki not only 
the names of all the parties in interest but 
should give a statement of their relationship. 
This is especially indispenrable where the 
parties in interest are collateral kin to the de- 
cedent in different degrees. 

A failure to set out in ihe petition the last 
known place of residence of some ot the col- 
lateral heirs, so that copies of the newspaper 
<xm\A be mailed to that address, is fatal. 

When the proceedings have advanced to the 
filing of the report, and are fatally defective, 
they cannot be amended. 

Without a compliance with the terms of the 
acts governing inquests, and the O'ders of the 
■Court, a good title can not pats to the pur- 
chaser or acceptor of the real esUte, and though 
it may involve inconvenience and hardship, >et 
the proceedings must be set aside. 

Rule to show eaase why inquest should 
not be rescinded, and all proceedings 
thereon stricken from the records. 

Cochran & Williams for rule. 
B, R. Pax ion y contra. 

February 23, 1903. Bittenger, P. J. 
— The petition names the parties in in- 
terest as follows: The petitioner, his 
widow and the following collateral heirs, 
all of whom are cf full age and still liv- 
ing. Margaretta See man, of the 12th 
Ward, City of York. Christian Lauer, of 
Hellam Township. Lena Lauer and Katie 
Lauer. of York. Pa , and Martin Rine 
hart. Dorothy Rinehart and Margaretta 
Ixmyer, whose residences are unknown 
to your petitioner.'* 

The petition to strike off. in its fifth 
and sixth paragraphs, is as follows; 

"That as a matter of fact the collateral 
heirs of George L. Lauer, deceased, were 
not related to him in the same degree, 
and that the names of the heirs were not 
correctly set forth in the petition for said 
inquest; that the collateral heirs of said 



decedent are as follows: your petitioner, 
Anna Margaretta Seeman. an aunt; Katie 
Lauer, Lena Lauer and Christian Lauer, 
children of Leonard Lauer. a deceased 
uncle; and Maria Margaretta Reinhard 
and Maria Ixmyer, children of Andrew 
Lauer, a deceased uncle; that the said 
Martin Reinhard is not related by blood 
to the said decedent, but is the husband 
of the above mentioned Maria Margareita 
Reinhard. 

That from the facts and averments con- 
tained in the above mentioned petition 
of the said Susan Lauer, it is impossible 
for the said inquest to make partition of 
said real estate among the widow and 
heirs of said decedent according to their 
respective estates therein, the quantity 
of the estate of the said several collateral 
heirs not having been recited or averred 
in said petition, and therefore your Hon- 
orable Court can not make a proper and 
lawful dtcree with regard to the owelty 
in case said real estate should be accept- 
ed by any one of the heirs, or for the 
distribution of the proceeds of the sale of 
said real estate, in case said real estate 
should be sold." 

The Act of 1835. Purdon 606, while it 
requires that all parties in interest be 
named in the petition, does not, in terms, 
require a statement of their relationship, 
yet that is clearly, in most cases requir- 
ed, and in such a case as this, where the 
parties in interest are collateral kin to the 
decedent, in different decrees, is In our 
opinion indispensable. Where the heirs 
are in equal degrees as ehlldren, brothers 
and sisters, the relationship statcid that all 
are living, may be held sufficient . This is 
the accepted rule in approved forms for 
petition, as in Dunlap*s Book of Forms, 
page 662. 'The said A. S. died intestate, 
leaving widow named L., who is alsode- 
ceased, and four children, viz: your pe- 
titioner. C. S , D , intermarried with R. 
B., J. S and F. S.; that the said D. is 
deceased, leaving her husband, the said 
R. B surviving and two children, namely, 
E. intermarried with T. D. and F. B.** 

This form of petition furnishes the re- 
quired information for the giving of legal 
notice to the parties in interest, for the 
intelligent di^charge of duty by the in- ' 
quest; for the charging of owelty, when 
the real estate is accepted by one or more 
of the heirs, and for the distribution of 
the proceeds, where the lands are sold. 
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In the petition an which these proceed- 
ings are founded, the parties are only 
generally described as collateral' heirs, 
without stating their relationship to the 
decedent, though, as we have seen, they 
are in different degrees and have unequal 
Interests in the real estate to be parti- 
tioned. 

It leaves the Court and the inquest 
without sufficient information for the dis- 
charge of their duties, and is therefore 
defective and insufficient. 

It is further erroneous and defective in 
that, instead of describing Martin Rine- 
hart as the husband of one of the parties 
in interest, it represents that he himself 
is one of the heirs at law, interested in 
the decedent's lands. 

The failure to set out in the petition, 
the last known place of residence of two 
of the collateral heirs. Dorothy Rinehart 
and Margaretta Izmyer, so that copies 
of the publication of the notice ordered 
by the Court, in a newspaper, could be 
mailed to them and each of them, thus 
giving the required notice of the inquisi- 
tion, is also such an omission, taken with 
the other defects, as requires the making 
absolute of the rule. 

The proceedings have advanced to the 
stage of filing the report of the inquisi- 
tion, and the proceedings are too defec- 
tive to permit of amendment, upon the 
submission of the same to the Court. 
None has been submitted by the counsel 
for the proceedings though it was argued 
by him that they are amendable. 

The rights of the parties in interest re 
quire that their names and interests should 
be definitely known during the progress 
of the inquisition, and that those whose 
residence i^ *'not known.** should at 
least have an opportunity to receive by 
mail a copy of the newspaper in which 
notice was published, by the Court*s 
order, by having a copy mailed to the 
postoffice of their last known address. 
Without a compliance with the terms of 
the acts governing, and the orders of the 
Cou t, a good title can not pass to the 
purchaser or acceptor of the real es ate. 
Hence the rule, although it may involve 
inconvenience and hardship, should be 
made absolute. 

The rule is made absolute at the costs 



of the respondent, and the proceedings- 
are vacated and striken from the records. 



Thoman's Estate. 

Widows* Appraisement — Proceeds of sale. 

The widows* appraisement set aside $49 15 of 
the penonal property, and elected to receive 
the Dalance out of the proceeds of the tede of 
the decedent's personal property, after a sale of 
the same. Hbi*d, that snch appraisement most 
be set aside. 

A widow mav demand her exemption oat of 
cash or secnrities on hand at the death of her 
husband, but she cannot claim it out of pro- 
ceeds of personal property out of which she is 
to select her exemption, after the conversion of 
the same. 

Petition for review of decree of the 
Court confirming the exemption appraise- 
ment of $300 to widow of decedent.]. 

/. S. Black and C. A. Hawkins for 
petition. 

W. L. Ammon, contra. 

February 23, 1903. Bittbnger. P. J. 
— The decree confirming the widow's 
exemption appraisement is now asked to 
be opened, reviewed, and decree amend- 
ed. The appraisement bears on its face 
evidence of the matter, complained of; 
that, $250.83 of the $300 exemption ap- 
praised to her by the appraisers, is to be 
paid out of the moneys realized on a sale 
of the personal property made after said 
appraisement . Instead of selecting three 
hundred dollars worth of personal prop- 
erty in existence at the date of the ap- 
praisement, she took personal effects ap- 
praised at $49.15 and elected to receive 
the balance of her exemption, $250.85. 
out of the proceeds of sale of the personal 
property of her deceased husband, after 
a sale of the same. 

Magdalena Thoman, the widow, is 
since deceased, and Leander K. Thoman, 
the executor of her will, is the adminis- 
trator of his father, Levi K. Thoman, de- 
ceased. Tne $250.85 was not paid her 
in her lifetime, nor has it, or any part of 
it, been paid to her executor, but is still 
in the hands of the administrator of the 
estate of Levi K. Thoman, deceased. 
The personal estate of the last named de- 
cedent was sold long before the decedent 
and her said executor made any demand 
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-out of its proceeds of the said balance 
$250.85 of the said exemption. 

This case was heard on petition and 
answer. The answer admits the aver- 
ment of the petition, except it avers that 
it is not true that the personal property 
was sold before the petitioner had knowl- 
edge that the said sum of $250 85 was 
claimed by the said widow in manner 
aforesaid. 

The widow may demand her exemp- 
tion out of cash or securities on hand at 
the death of her husband, without an ap 
praisement; Hunt's Appeal, 100 Pa. 590, 
and cases cited; but she cannot claim it 
out of proceeds of personal property out 
of which she is to select her exemption, 
after the Conversion of the same; Fin- 
ney's Appeal 118 Pa. 11, and cases 
cited. The late case of Dorscheimer's 
Estate, 12 Sup. C. R. 34, is a reiteration of 
the principle, going a step further in de- 
ciding that, a decree of the court con- 
firming an appraisement of money to the 
widow, when no money is in existence 
at the time of the appraisement, is erro 
neous and that the same may be modified 
and corrected by the Court, when the 
same has been made unadvisedly, when 
the Court's attention has been called to it. 

Under the decision of the highest 
courts so much of the decree made con- 
firming widow's appraisement of $250 85 
to be paid out of proceeds of sale of per- 
sonal property made October 25. 1901, 
was unanthorized and beyond the juris- 
diction of the Court. 

The'prayer of the petitioner for review 
is granted;' a review of the decree made 
October 25, 1901, confirming the widow's 
exemption appraisement for Magdalena 
Thoman, the widow, now deceased, is al 
lowed; and so much of said decree of the 
Conrt as confirmed the said appraise- 
ment for $250.85 out of moneys to be re- 
alized on the sale of personal property of 
the decedent is vacate! and abrogated, 
and the said decree is made of the said 
date, October 25. iQoir confirming nisi 
the said appraisement for $49 15 only, 
the appraised value o: the personal prop- 
erty of decedent, selected by the widow, 
under her exemption rights and apprais- 
ed \o her by the appraisers, the costs c f 
the proceeding to be paid out of the 
widow's estate by Leander K. Thoman, 
executor of her will. 



QUARTER SESSIONS. 

Roid in Fiirview Township. 
/load Law — CanfirmaHan of Report — Ex^ 
ceptions. 

The report of the viewers was filed October 
31, 1901. and coofirmed nisi. Exceptions were 
filed, tbe report recommitted and tbe amended 
report filed April ai, 1902. On Joly 20, 1902, a 
petition for review was presented and the re- 
port of the reviewers was dnly filed. To thia 
report exceptions were filed, mainly on the 
ground that the Conrt had no inrisdiction to 
appoint reviewers, the time for filing a petition 
for such appointment having expired. Hbi*d, 
that the exceptions must be dismissed. 

All proceedings in laying out and vacating 
public roads in York County are under the pro- 
visions of the special Act of February 17, i860, 
P. L. 61, and its several supplemenss. 

Under tbe Act of March 2, 1861, P. L. 84, 
petitions for reviewers may be filed up to the 
third day of the next regular term after the 
final disposition by the Court of exceptions filed 
to the report. 

The dismissing of some of the exceptions and 
tbe recommittal of the report to the viewers for 
correction and supplemental report, was not a 
final disposition of the exceptions under the 
local act until tbe viewers bad discharged tbe 
duties required of them and submittM their 
final report. . 

Exceptions to report. 

The report of the viewers finding in 
favor of the proposed road was filed Oc- 
tober 21, 1 90 1, and excepted to be- 
cause the report failed to show the neces- 
sary action relating to damages. The 
Court. (Stewart, J.) filed the following 
decree: 

**The report is recommitted to the 
viewers with dfrections to perform their 
duties under the the Act of Assembly in 
reference to the assessment of damages or 
procuring release therefor, and to set out 
the result of such actions in their report, 
and also to note the improvements along 
the line of the said road on the draft if 
any such there be.*' 

The supplemental report was filed' 
April 21, 1902, and confirmed. On July 
29, 1902, a petition for a review was filed 
and reviewers appointed. Those re- 
viewers found ihe road unnecessary. Ta 
their report exceptions were filed. 

Cochran & Williams for exceptions. Q 

F, M, Boriner for report. 

February 23. 1902. Bitthnger, P.J. 
— The exceptions are as follows: 

**i. The petition for review was not 
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filed during the three first days of the 
regular term of the Court of Quarter 
S^sions of said county after the final 
disposition of such exceptions by said 
court, as required by the Act of March 2, 
A. D. 1861, P. L. 84. 

2. The said petition for review was 
not filed on the day of the term next suc- 
ceeding the term to which the report of 
the viewers was returnable, as required 
by the Act of March 27, A. D. 1866. P. 
L 343. 

3. The Court had no power to receive 
the petition for review filed in this case, 
said petition not having been filed at the 
time nor within the period required by 
law. 

4 The petition for review did not 
specifically set out the object for which 
the review was desired." 

The first three exceptions go to the 
jurisdiction, on the ground tbat the time 
for filing the petition for review, had ex- 
pired when the same was filed. 

The original report reporting, and lay- 
ing out the public road under considera- 
tion was filed October 21, 1901, and con- 
filmed nisi. Exceptions were filed De- 
cember 31. 1901. 

On March 17, 1902, the Court sustain- 
ed the second exception and recommited 
the report to the viewers with tl^e direc- 
tion to perform their duties under the 
act of assembly in reference to the assess- 
ment of damages or procuring releases 
thereof, and the noting of improvements, 
if any, along the line of said road; and 
all the other exceptions were dismissed. 

The viewers filed their corrected or 
supplemental report, April 21st, 1902, 
when the same was confirmed by the 
Court. 

The petition for review was filed July 
29, 1902. 

All proceedings in laying out and va- 
cating public roads in York County, are 
under the provisions of our special Act 
of February 17, i£6o, P. L. 61, and its 
several supplements. 

The supplement to the act, approved 
March 2, 1861, P. L 84, extends the 
time for filing petitions for the appoint- 
ment of reviewers or re reviewers, to the 
third day of the next regular term after 
the final disposition by the Court of ex- 
ceptions filed to the report. 

The supplement approved March 27, 



1866, P. L. 343, is that the Court of 
Quarter Sessions may receive petitions 
tor reviews of roads on any day of the 
term,. next succeeding the term to which 
the report of viewers is returnable. 

Under the general Act of 1836, one 
full term after the filing of the report at 
a regular term as required, is allowed for 
the filing of exceptions or for petition for 
reviewers or re- reviewers. The report 
remains open during such full term for 
the purposes aforesaid; Road in Ross 
Township, 56 Pa. 87. 

When exceptions are filed, the same 
suspend the confirmation, until the same 
are finally disposed of. In this instance 
the dismissing of some of the exceptions 
and the recommital of the report to the 
viewers for correction and supplemental 
report, was not in our opinion, a final 
disposition of the exceptions, under our 
supplemental act before recited, until the 
viewers had discharged their duties re- 
quired of them, in the recommittal of the 
report auu the filing of said report by 
leave of the Court. The action of the 
Court on said final report was in accord- 
ance with this view. The report was 
confirmed nisi and under the well estab- 
lished rule, under the general road law, 
the report remained open until the first 
day of August Sessirons, 1902, for the 
filing of further exceptions and for the 
filing of a petition for eview. 

A like construction was given to the 
local acts of assembly in question (ex- 
cept that exceptions had not been disposed 
of in a manner similar to the disposition 
of the exceptions in this case) in the case 
of Road in Hopewell Township, 6 
York Lbgax Record 115. 

The report was not finally returnable, 
under the order of the Court in dispos- 
ing of the exceptions, until the April 
Term, 1802. It was then confirmed nisi, 
and was still unconfirmed on July 22, 
1902, when the petition for review was 
filed and the reviewers were appointed. 
Hence the proceedings are regular and 
valid, as to the question of jurisdiction. 

We think, furthermore, that sufficient 
was alleged in the petition to warrant its 
being filed, and the appointment of re* 
viewers by the Court. The fourth ex- 
ception is therefore invalid. 

The exceptions are dismissed at the 
the costs of the exceptants, and the re- 
port is confirmed. 
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Borough of Stewactstown v. Gable. 
Borough — Pavements in — Laying of. 



Plaintiff brought suit to recover |2 1.17. cost 
of laying a pavement which it was alleged de- 
fendant refused to lay. The statement alleged 
that some of this pavement abutted on Church 
street, but it failed to show that said street was 

ever laid out or adopted by the borough authori- fore apparent that no ordinance is in ex- 
ties. The affidavit of defence specifically de- < ;^«.^„^I*1^^„: jj*,„ t^^ ♦u^ .,^««»*«.>*;^« r.i 
nied such opening or adoption of wid street, or ; istence providing for the construction of 
the passage of any ordinance regarding the lay- i Side walks and ^ pavements on Chtirch 
ing of pavements thereon. Hbld, that a rule ' Street. 



said Borough, and not according to the 
ordinances adopted by said Borough for 
the construction and maintenance of side 
walks on said streets " 

The ordinances of said Borough, regu 
larly adopted and engrossed upon the 
Ordinance Book of said Borough, with 
the date of their adoption are given. 
Then several paving ordinances follow, 
but none for Church Street. It is there 



for judgment for want of a sufficient affidavit of 
defence must be discharged. 

The* affidavit also averred that the sidewalk 
which the statement charged him with allow- 
ing to become dilapidated was not on a public 



Indeed while the statement mentions 
Church Street as a street of said borough, 
it does not appear by the statement or 
otherwise, that said street was ever laid 



street in said borough but ondefendant*s own : out or opened by ordinance adopted, or 
.. ._ ^ «. ^ . ^^ ^^^ borough authorities. 

The aflBdavit of defence avers 



pioperty. Held, to be a sufficient defence. 
Motion and rule for judgment by de- 



fault for want of a sufficient affidavit of 
defence. 

Ross & Brenneman for motion. 

J. R, Sfrawbridge^ contra. 

February 23, 1903. Bittbnger. P. J. 
— The plaintifiF seeks to recover $21.17, 
the cost of a pavement laid by it, after 
an alleged refusal and neglect of defend- 
ant to comply with a notice to lay or 
make said pavement on Main Street and 
Church Street, of the Borough, under or- 
dinance of the same; with penalty, &c. 

A part of the statement filed is as fol- 
lows: 

"The said defendant is owner and pos- 
sessor of certain tracts or pieces of real 
estate situate in Stewartstown Borough 
fronting and abutting on Main Street, in 
said Borough, and also on Church Street 
in said Borough. 

"The said defendant, prior to the 14th 
day of June, 1901, suffered and allowed 
the sidewalk along his said property 
abutting on Main Street in said Borough, 
to decay and become dilapidated and 
dangerous to pedestrians, and along his 
property abutting on said Church Street 
said defendant destioyed and carried 
away the board sidewalk which had been 
previously the sidewalk for the use of 
pedestrians along said street within said 
Borough, rendering said sidewalk incon- 
venient and dangerous to pedestrians in 



that 

tbere never was, nor has been an ordi- 
nance of any valid operation and effect, 
duly passed by the Burgess and town 
council, nor by the town council of said 
borough, surveying, laying out, direct- 
ing or ordaining any pavement, side 
walk, or foot walk, of any character, 
kind or description, on the so-called 
Church Street, in said Borough." 

It is also contained in the affidavit of 
defence as follows: 

"Affiant denies that prior to the I4tb 
of June, 1 90 1, he suffered and allowed 
through neglect, any sidewalk laid upon 
and within the limits of said Main Street, 
in said Borough, to become, dilapidated 
and dangerous to pedestrains; and he 
also denies that he demolished and de- 
stroyed any sidewalk within the limits of 
Church Street, in said Borough, as in 
plaintiff's statement and specific aver- 
ment of facts set forth; but avers and de- 
clares that the side walk referred to in 
the said plaintiff's statement and specific 
averment of facts, on Main Street, at the 
time the same became dilapidated as 
therein set forth, was not wholly within 
the limits of said Main Street, but the 
same was partly upon private property 
of affiant and not within the limits of 
Main Street, as duly and legally laid out 
and ordained for public use by the cor- 
porate authorities of said borough. 

Affiant also avers that the side walk 
alleged to have been on Church Street in 
the plaintiff's statement and specific aver 
ment of facts set forth, and alleged t 
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have been torn up and removed by him, 
was wholly upon private property of affi- 
ant, and not withing the limits of said 
Church Street, but was upon ground of 
affiant which had not been at anytime, 
condemned and taken for public use by 
the corporate authorities of said Borough 
of Stewartstown, and said side walk was 
not within the limits of Church Street, 
as duly and legally constituted, but the 
same was upon private property of affiant, 
and was a nuisanct to him, and for that 
reason was removed. 

Affiant further avers that the alleged 
side walk on Church Street, alleged to 
have been torn up and removed by affi- 
ant, was not laid by affiant, nor by any 
one under whom he claims title, but was, ' 
as affiant is informed and believes, laid I 
by the corporate authorities of said bor- 
ough, at some former time unknown to 
affiant; but affiant avers that the same 
was laid by the corporate authorities of 
said borough within the last ten years, 
and before the affiant became the owner 
of the property abutting on Church 
Street/' 

The affidavit of defence is to the effect 
that the copy of notice in the statement is 
not a true copy thereof; that the notices 
were to **relay and pave said side walks," 
which notices are attached to the record 
of another case, in this court, and are 
made part of said affidavit of defence. 

Every material averment of fact in the 
affidavit of deience, must be taken as ab 
solutely true in the consideration of this 
rule; Third Reformed Church v. Jones, 
132 Pa. 462; Morrison v. Warner, 197 
Pa- 59- Judgment must be refused when 
the averments of the affidavit are a posi- 
tive denial of the plaintiff's claim, or 



tion hit jurisdiction cannot be oosted for that 
reason. 

Certiorari. 

Exceptions to proceedings before Jus- 
tice. 

E. E. Allen for exceptions. 
Logan & Logan ^ eonlra, 

February 23, 1903. Bitthnger, P. J. 
— The exceptions filed are as follows: 

**ist The Justice had no jurisdiction, 
especially so, it t)eing an action between 
the parties concerning the real estate, the 
title to which, upon which the alleged 
trespass was committed or done, was, and 
1 is now in dispute. 

2nd. The Justice acted as attorney 
for the piaintiff and with partiality. 

3d. The J ustice was prej udiced against 
the defendant in the hearing of the case 
before him, and refused to enter the de- 
fendant's plea in full upon his record. 

4th. The defendant is a married wo- 
man and the trespass complained of could 
not be sustained against her as such. 

5th. The record of the Justice does 
not show either by testimony of any wit- 
ness, or the report of any viewers ap- 
pointed to assess the damages to warrant 
the Justice in entering a judgment against 
the defendant. 

6th. The cause of the action does not 
appear upon the record with certainty, 
so that the jurisdiction of the Justice is 
affirmatively shown. 

7tb. The proceedings are otherwise 
ucjust, illegal and irregu'ar. 

8th. The exceptant reserves the right 

to file other and additional exceptions.*' 

I There is no testimony to sustain the 

I second, third and fourth exceptions. For 

this reason they must be dismissed. The 



show facts which prima facie, amount to ^^^^^^^ jg too general to entitle it to con 



a defence; Bryson v. Trustees, 168 Pa. 

352. , 

The affidavit in this case clearly sets 

up a valid defence, to carry the case to 

a jury, and the rule must be discharged. 
The rule is discharged at the costs of 

the. plaintiff. 



McDoie V. 
Justice— Jurisdiction 



Miller. 
Real Estate, 



An exception that the proceedings before a 
Justice *'are otherwise nnjust, illegal and irregu- 
lar* ' are too general to be considered. 

Where no affidavit is filed before the Justice 
that the title to real estate will come into ques- 



sideration, and no other exceptions have 
been filed under number eight of the 
reasons. 

This leaves for determination the va- 
lidity of the first, fifth and sixth excep- 
tions, going to the jurisdiction of th« 
justice. 

The record shows the plaintiff's de- 
mand to be damages to his land sitaate 
in East Hopewell township,|York county, 
by trespass of the defendant's mules, on 
July 9, 1898. and injury to the plaintiff's 
crops; demand not exceeding the justice's 
jurisdiction. 

This is clearly stating a cause of action 
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within the jurisdiction of the Justice, 
under the Act of March 22. 18 14; Sm. L, 
182, Pnrdon 1148. See House v. Ziegler, 
II C. C. R. 159; Moyer v. Illig. 52 Pa. 
444; Townsend v. Wbalcn, 5 Dist. R. 656. 

The justice is not required to report the 
testimony; and the claim being under 
$10.00, viz: $3 00 only, the justice had a 
right to hear and decide the case without 
the aid of referees. No affidavit was filed 
that the title to the land described in the 
record, would come in question, to oust 
the jurisdiction of the justice. 

The judgment was properly and form- 
ally entered for $1.50; and finding no 
defect in the proceedings, no abuse of 
powers, or illegal or oppressive action by 
the jrj«;tice, we should not disturb the 
judgment. 

The exceptions are dismissed and the 
judgment of the justice is affirmed at the 
costs of the defendant. 



Heathcote v. Strom inger. 

Agreetnenl — Breach of— Consideratioyi. 

By an agreement made between the parties, 
defendants contracted to provide maintenance 
and a home for the plaintiff, in consideration of 
which plaintiff assigned all his interest in cer- 
tain real estate to the defendants, and * agreed 
not to bring any action against them. Plaintiff 
brought suit for $251.66 for alleged breach of 
the agreement The affidavit of defence averred 
that there was no consideration; that the con- 
sideration was void because at the time of the 
execution he had previously conveyed the land 
to the defendants; and that they had provir'ed 
the home required but plaintiff had voluntary 
left it and refused to return. Held, to be a 
sufficient defence. 

These two averments are not inconsistent, 
because the maintenance furnished may have 
been done on account of the relationship exist- 
ing between plaintiff and one of the defendants. 

Plaintiff havini? refused to live in the home 
provided is barred from recovering damages for 
nou- maintenance. 

Motion and rule for judgment by de- 
fault, for want of a sufficient affidavit of 
defence. 

Logan & Logan for motion. 

James B. Ziegler, contra. 

February 23, 1902. Bitthngkr, P.J. 
— The plaintiff's demand is founded upon 
the following agreement; made part of 
the plaintiff's statement: 

'*This agreement made and entered 
into this 28th day of April A. D. 1896, 
between John B. Strominger and Lizzie 
M. Strominger (his wife) of Fairview 



township, York County, Pa., of the first 
part, and Sydney M. Heathcote, of the 
same place, of the second part, as follows 
to wit: The said John B. Strominger 
and Lizzie M. Strominger, parties of the 
first part, for and in consideration of the 
said Sidney M. Heathcote party of the 
second part having assigned all his right, 
title and interest in that certain farm and 
tract of land located in said Fairview 
Township, whereon the said parties above 
named all reside that they the said first 
parties hereto agree to provide a home 
for him the said second party to furnish 
bim a room with bed and other necessary 
furniture, and to provide for his boarding 
and washing and clothing for every day 
wear and in case oi sickness to furnish 
him with medical attCLdance and proper 
nursing and to give to him to said second 
party one-sixth of all grain, corn, oats 
and wheat (rye excepted) which may be 
raised or grown en said farm whereon 
said parties now reside, and to deliver 
the same to market for him if he so de- 
sire. What labor or other work that said 
second party may see proper to do on said 
premis?s he agrees to do without any 
compensation whatever. 

Witness our hands this 28th day of 
April, A. D. 1896. 

John B. Strominger 
Lizzie M. Strominger 
Sydney M. Heathcote 
•Witness present 
R. N. Stonesifer 

It is hereby agreed and understood that 
the within agreement shall continue dur- 
in the lifetime of said Sydney M. Heath- 
cote, in consideration whereof said Sydney 
M. Heathcote promises and agrees that 
he will not bring any action or suit what- 
ever by reason of his having assigned his 
interest in said property or by or for any 
other reason or cause whatever. 

Witness our hands this 28th day of 
April A. D. 1896. 

John B. Strominger 
Lizzie M. Strominger 
Sydney M. Heathcote 
Witness present 
R. N. Stonesifer.'* 

The plaintiff claims to recover judg- 
ment against defendants for $251.66 with 
interest from July 27, 1901, for breach of 
this agreement. 

The defendants deny any liability on 
the foregoing agreement, first, because it 
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is without consideration; that it recites 
that the consideration for the same is for 
forbearance to enforce plaintiff's claim by 
suit in lands occupied jointly by the 
parties, but that at the time of the execu- 
tion of the said agreement » plaintiff had 
no legal rights in said lands mentioned 
in the agreement, he having previously, 
joined his wife in a deed by which said 
lands were legally conveyed to the de 
fendants; and second, that the defendants 
fully complied with the terms of said 
agreement, until the time when the plain- 
tiff voluntarily left the home, the defend- 
ants provided tor him, and that he has 
since refused to return to said home. 

These two grounds are not inconsis- 
tent, because the plaintiff is the step 
father of one of the defendants, Lizzie M. 
Strominger, and the providing of main- 
tenance and furnishing of the share of the 
grain to the plaintiff to the time of his 
leaving may have been done on account 
of such relationship of the plaintiff and 
his wife to the defendants, independent 
of any stipulations as consideration men- 
tioned in the contract. 

The contract not being under seal, 
does not import a valuable consideration 
and the defendants may, if they can, 
show by proof that no consideration ex- 
isted for its execution. They may, if 
they can, before a jury, show that the 
plaintiff had previously conveyed by deed 
to them all his title and interest in said 
lands, so alleged to have been conveyed 
by deed, and had no legally founded 
claim to settle. 

The support provided for, in the agree- 
ment, must be held to be at and in the 
home of the defendants. His voluntary 
abandoning of said home, if he did, and 
his refusal to return, bar his recovery 
here for maintenance, clothing, &c. As 
to the grain it does not appear in the 
statement how much, if any, has been 
raised by defendants on the &rm. since 
the alleged breach of the contract. Hence 
no judgment can be entered for the value 
of the grain which was his share, if any 
were sown or harvested by the defendants. 

These material averments of the de 
fendant must be taken as absolutely true 
in this contention; Bryson v. Home for 
Disabled Soldiers, 168 Pa. 352; Reform- 
ed Dutch Church v. Jones, 132 Pa. 463, 
and cases cited. 

The affidavit, in our opinion, is suffi- 



ciently specific, in detail, to prevent 
judgment and to carry the case to a jury 
lor its determination. 

The rule is discharged at the costs of 
the plaintiff. 

QUARTER SESSIONS. 

Q. S, of Lackawanna Co. 

McKenna's License. 
License— Costs — Attorney, 

The right to recover costs depends entirely 
upon the statutory enactment. 

The attorney for a complainant, upon a peti- 
tion to revoke a license for a violation of license 
law, is not entitled to have an attorney fee of 
^20 00 taxed as part of the costs of the proceed- 
ings thereon. 

The Act of May 13th, 1887, P. L. 106, in which 
an attorney f«e of $20 00 is mentioned relates to 
proceedings to abate a nuisance occasioned by 
the sale of liquors in violation of any law of the 
Commonwealth. 

Rule to re- tax costs. 

Tofrey, Beers and Hitchcock for rule. 

John /^ Murphy, contra. 

January 10. 1903 Kelly, A. L. J. — 
The sole question raised and argued in 
this appeal is: Is the attorney for the 
complainant, upon a petition to revoke a 
liquor license for violation of the license 
law. entitled to have an attorney fee of 
twenty dollars taxed as part of the costs 
of the proceedings therein. 

Upon the petition of Robert Wilson a 
rule was granted to show causa why the 
license of Stephen McKenna should not 
be revoked, on account of the violation of 
the license law by the sale of intoxicating 
liquors on Sunday, and after hearing the 
rule was made absolute and the license 
revoked. In taxing the costs of the pro- 
ceedings the clerk included an attorney 
fee of twenty dollars for. the attorney for 
the petitioner, whereupon the respondent 
filed exceptions and entered a rule to rc- 
tax, and after hearing before the clerk, 
the attorney fee was disallowed. From 
this action the appeal now before us was 
taken. 

The right to recover costs depends en- 
tirely upon statutory enactment. This 
proposition requires no citation of au- 
thority to sustain it. It is too well set- 
tled and understood. The only statute 
upon which the appellant relies to sustain 
his claim to the attorney fee In question » 
is the Act of 13th May, 1887, P. L. 108. 
An examination of that Act does not con- 
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viDce us that his contention is correct. 
The seventh section provides for the re- 
vocation of a license by the Conrt of 
Quarter Sessions, npon sufficient cause 
being shown or proof being made to the 
said Court that the party holding a license 
has violated any law of this Common- 
wealth relating to the sale of liquors. 
The tenth section requires the execution 
of a bond to the Commonwealth coodi- 



which may be instituted against him, 
and all costs, fines and pencdties, which 
may be imposed, under any indictment 
for violating the Act, or any other Act of 
Assefnbly relating to selling or furnish- 
ing liquors. The eighteenth section pro- 
vides that: **Any house, room or place, 
hotel, inn or tavern, where vinous, spirit 
ous, malt or brewed liquors are sold, of- 
fered for sale, drawn or given away in 
violation of any law of this Common- 
wealth, shall be held and declared a nuis- 
ance and shall be abated by proceedings 
in law or equity. All expenses connect- 
ed with such proceedings, including a 
counsel fee of twenty dollars for the conn 
sel of complainant, shall be paid by de- 
fendant or defendants." 

It is in this last section only that any 
mention is made of the attorney fee in 
dispute, an i it would in our judgment be 
a very strained construction of the provi- 
sions of the Act to hold that this clause 
has any reference whatever to a proceed- 
ing to revoke a license. The revocation 
of the license does not necessarily work 
an abatement of the nuisance. There is 
no process provided for by which, after 
the revocation of the license, the Court 
can cause the nuisance to be abated. If 
the illegal sale of liquors is persisted in 
after revocation of the license, proceed- 
ings "at law or equity" would still have 
to be instituted in order to cause the nuis- 
ance to be abated. 

We are therefore of the opinion that 
the attorney fee was properly disallowed, 
and the appeal is therefore dismissed. 



COMMON PLEAS. 

C. p. of Wyomiag Co. 

Wyoming County Auditor's Report. 

Duties of County Auditors— Notice to Offi- 
cials—Criticisms — Act April 15, ^834, 
P. Zr. 54.^^ section 4.8, 

County Auditors notified the person, who did 

the business for the County Treasurer, to appear 

^\^^^A ;*«*A,. ««i:« •«. •v«« -11 A^^^^^^ before them, but did not notify the County 

tioned, inter aha. to pay all damages Treasurer. The p .rty appeared With the books 

and accounts of the County Treasurer. The 
County Auditors surcharged the County Treas- 
urer to quite an amount Hhu>, that before a 
lien can be created against the real estate of a 
County Treasurer, ai provided by the Act of 
April 13, 1834, P. L. 545, Sec. 46, it must ap- 
pear that the County Auditors hi&ve performed 
their duty and given the person against whom 
the lien has been filed an opportunity to be 
heard. 

County Auditors can not by a report, bind 
the real estate of any one until sncb person has 
had notice that his accounts were to be audited 
and his property liable to be affected thereby. 

There is no law requiring or authorizing 
County Auditors to crititise the conduct of of- 
ficials. 

Rule to show cause why the report of 
the County Auditors should not be set 
aside. 

W, E. Little and Asa S, Keeleriox rule. 

H, Stanley Harding, contra. 

March 5, 1903. Dunham, P. J. — In 
this case the Auditors upon the 22nd day 
ol January, 1903. filed their report in the 
Prothonotary's office in which report 
they find a balance due from Griffin R. 
Potter. Couuty Treasurer, to the county 
upon the General Fund, the Sheep Fund 
and the Bond Fund to quite an amount 
in each case. 

Griffin R. Potter, Treasurer of Wyo- 
ming County, has presented his petition 
to the court alleging that he was neither 
summoned or notified to appear before 
the County Auditors at any time, when 
they were auditing his accounts, and was 
not present before them at any time, and 
that he did not authorize any one to ap- 
pear for him before the County Auditors. 
He further alleges that he is not indebted 
to the County of Wyoming in any amount, 
and requests the court to set aside the 
report of the Auditors so far as any sur 
charges to him are concerned. Upon 
this petition a rule was granted to show 
cause why the report of the County Au- 
ditors so fiar as it related to the accotmts 
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of Griffin R. Potter, County Treasurer 
of Wyoming County, should not be set 
aside, and made returnable February 19, 
1903. At the hearing of this rule by the 
court the deposition of Mr. Potter was 
presented in which be testified positively 
that he had no notice that his accounts 
were to be audited by the County Audi 
tors, and that he was not present before 
the Auditors, and that he never author 
ized any one to act or appear for him in 
such a proceeding. The deposition of 
James L. Vose, one of the County Audi- 
tors, was also presented to the court, in 
which no claim is made that Mr. Potter 
was in any way notified that the Auditors 
were auditing his accounts further than 
by notifying Asa S. Keeler, Esq., who did 
the business for Mr. Potter, and that he 
came before the Auditors with the Treas- 
uer's books and accounts. The law pro- 
vides that **the report of the County Au- 
ditors shall be filed among the records of 
the Court of Common Pleas of the respec- 
tive counties and from the time of being 
so filed, shall have the effect of a judg- 
ment against the real estate of the officer 
who shall thereby appear to be indebted, 
either to the Commonwealth or County," 
so that when this report was filed it cre- 
ated a lien against the real estate of Grif- 
fin R. Potter for the amount found in the 
report to be due from him to the county. 
This law is just and proper, but before 
such a lien can be created it must appear 
that the Auditors have performed their 
duty and given the person against whom 
such a lien is to be filed an opportunity 
to be heard. It is one of the very funda- 
mental principles of our law that no per- 
son shall be condemned or have his rights 
injuriously affected without an opportu- 
nity to be beard. And before these bal- 
ances can be filed as a lien against the 
real estate of Mr. Potter it must appear 
that he was duly notified or summoned 
to be present before the Auditors and had 
an opportunity to be heard upon the 
question. While it may be that Mr. 
Keeler may have known more about tbe 
books and the business of the Treasurer 
than Mr. Potter, ytt, before Mr Potter's 
property can be taken or before a lien 
can be placed upon it he must have had 
an opportunity to be beard before the 
court or tribunal creating such a lien. 
No court in tbe State could render any 
valid judgment against a defendant, with 



out a proper and lef^al service upon such 
a defendant, and County Auditors cer- 
tainly can not by a report bind the real 
estate of any one until such person had 
notice that his accounts were to be audit- 
ed and his property liable to be affected 
thereby. This point has been repeatedly 
decided by our courts and these decisions 
are so plain and convincing, we have no 
discretion in the matter but are compelled 
to follow them. In Brown v. Common- 
wealth, 2 Rawle 40, it is held *if the 
Auditors proceed to settle the account 
without giving notice to the Treasurer 
and their report be filed, no appeal en- 
tered, and an execution issued, the 
court, on application, will set aside the 
report.'* 

In this case the report is filed without 
giving notice to the Treasurer, and while 
an execution has not been issued yet, if 
we should set it aside after execution, wt 
should also before execution if requested 
to do so by the Treasurer. In Wilson v. 
Clarion County, 2 Pa. 17, it is held that 
to give the report of County Auditors of 
a iMilance due by the Commissioners, etc, 
the effect of a judgment, the officer charg- 
ed must be summoned to appear. In 
Blackmon et al Executors v. Allegheny 
County, 51 Pa. 160, Agnew, J, in speak- 
ing of the conclusiveness of the Auditor's 
report says: "In Wilson v. Clarion Co , 
tbe same doctrine was held, subject only 
to the rule of universal justice, that the 
officer must have had notice of the pro- 
ceedings in order that he might be pre- 
sent if he choose," 

In Centre County v. Kline, g Dist. 
Rept. 738. it is held that ''Before County 
Auditors can certify a large balance 
against a County Treasurer, or other 
county official, it is their duty to sum- 
mon such official to appear before them, 
to grant him a hearing and to give him 
an opportunity to explain his accounts. 
Where they proceed without so doing 
their report will be set aside." 

It is very clear from the above authori- 
ties that Griffin R Potter, having had 
no notice, from the Auditors, that his 
account^ as Treasurer of Wyoming Co! 
were being audited, their report as to 
him is not conclusive, or binding either 
upon him or bis real estate, and that it 
therefore must be stt aside by us. We 
are asked to set it a^ide so, far as it rela- 
tes to surcharges against hitn. This we 
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<:annot do. The merits of the contro- 
versy are not before ns and we cannot 
enquire into them. And we have not in 
anyway passed upon the justice or in- 
justice of any charge or item in the re- 
port. The report must either stand or 
fiedl as a whole, so fiar as it relates to 
the account of Griffin R. Potter, Treas- 
urer. If it is conclusive as to any item 
in it, it is to all, for in order to make it 
<x>nclusive notice must have been given, 
as before set forth. And if th^s no:ice 
was not given tnen no part of it is con- 
<:lusive. This will leave it in such shape 
that no one can be injured thereby, as 
mext year the Auditors, by giving Mr. 
Potter the proper notice can go over last 
year as well as the present. 

We have also been requested to strike 
from the report of the Auditors all com 
ment made by them upon the manner the 
<x>unty officials have performed their du- 
ties. And also as to the amount of in- 
4ebtedness incurred during the past 
year. The Act of Assembly confers 
upon the Auditors all powers they pos- 
sess. They have the power there given 
them and no more. The law gives 
them the authority to audit, settle, 
and adjust the accounts of the Com- 
missioners, Treasurer, Sheriflf and Co- 
roner of the counties and make report 
thereof to the Court of Common Pleas of 
such county, together with a statement 
of the balance due from or to such Com 
missioners. Treasurer. Sheriflf or Coro 
ner; Act April 15th, 1834. P. L. 545. 
Sec. 48. Certain other officer's accouuts 
are aUo to be audited by them in counties, 
where they have a poor house, etc. , and 
while they have ample powers to compel 
witnesses to eome before them, and so 
bear and determine the matters to be 
parsed upon by them, we know of no law 
requiring or authorizing them to criticise 
ihe conduct of cfficials. Neither do we 
know of any pDwer or an) thing in the 
Court to supervise or pass upon the re- 
port of the Auditors in such respect. 
And we cettainly do not propose to place 
ourselves in a position where we would 
be open to the same criticism we are 
asked to pass upon the County Auditors 
and therefore we decline to go iurtber 
into or comment further upon this por- 
tion of theT rejK)rt. 

Upon full consideration the report of 
ithe County Auditors filed January 23rd, 



1903, to No. 23. April Term, 1903. so 
far as it relates to the account of Griffin 
R. Potter, Treasurer of Wyoming Co., 
is set aside, he having no notice to ap- 
pear before the Auditors, and not having 
appeared before them. 



York County Auditors' Report. 

Auditors" Report — Appeal from — Time 

The petition of the Connty Cotnmissiotiert 
set forth that the Auditors' Report for the years 
1900 and 1901 was duly filed acd confirmed by 
the Coutt, that the accounts of said Treasurer 
credited him with large sums of money with 
which he is not entitled to credit on account of 
fraudulent bills and other fraudulent practices. 
It represented that the credits thus fraudulently 
obtained amounted to {70,337.20, and asked 
the Court for leave to file an appeal nunc ^o 
tunc, the time allowed for the appeals having 
elapsed. Held, that the petition must be re- 
fused. 

The Auditors are the special tribunal created 
by law for the settlement of the accounts of the 
county officers, exclusive of all ethers, and its 
decisions, if not appealed from is final and con- 
clusive, and cannot be opened for the correc- 
tion of errors, or again inquired into by the Au- 
ditors or the Court 

While these judgments are in the Court or 
have the e£fect of judgments, they are not judg- 
ments o the Court, such as may be stricken off 
or opened, like ordinary judgments of the 
Court, aAer the time allowed for appeal and 
the judgments have become conclusive. 

The relief prayed for is not the striking off or 
the opening of the jaigmentsor the report, but 
for leave to enter appeals nunc pro tunc This 
the Court has no power to grant. 

In re petition to file an appeal to the 
reports of the County Auditors for the 
years 1900 and 1901, nunc pro tunc, 

J S. Black for petitioners. 
N, M, Wanner and Niles & Neff, 
contra. 

March 2, 1903. Bittenger, P. J. — 
The petitioners, EH H. Ziegler. Friezer 
Altland and Jeremiah Z. Hildebrand, 
Commissioners of York County, filed 
their petition in court as follows: 

*'In the matter of the report of the 
County Auditors upon the accounts of 
William O. Thompson. Treasurer of York 
County, for the years 1900 and 1901. 

To the Honorable, the Judges of the 
Court of Common Pleas of York County. 

Your petitioners respectfully represent 
that they are the County Commissioners 
for York County; that Eli H. Ziegler 
nd VixKZiX Altland, two of your peti- 
tioners, were, on the 7th day of Novem- 
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ber, 1899, duly elected commissioners as 
aforesaid for the term of three years, 
beginniDg on the first Monday of Jan- 
uary, 1900. and that Jeremiah Z. Hilde- 
brand, one of your petitioners, was duly 
appointed to the office of County Com- 
missioner for York County, by your Hon- 
orable Court, on the 21st day ot Apr it, 
1902^ to fill a vacancy occasioned by the 
death of John Miller, who was one of the 
County Commissioners at the time of his 
death. 

That William O. Thompson was, on 
the 7th day of November, 1899, duly 
elected Treasurer of York County, Penn 
sylvania, for a term of three years, be 
ginning on the first Monday of January, 
1900, and thereafter, in due course quali- 
fied, filed his bond and entered upon the 
performance of the duti. s of the office to 
which he was elected. 

Thereafter the accounts of the said 
. William O. Thompson, Treasurer as 
aforesaid, for the year 1900, were duly 
audited by the County Auditors, and on 
the 28th day of January, 1901, the 
County Auditors made report thereof to 
your Honorable Court showing a balance 
due from such Treasurer of Sixty Thous- 
and and Twenty four Do lars and Eleven 
Cents ($60,024 II.) The report of the 
said auditors was filed among the re- 
cords of this court as directed by law. 

That the accounts of the said William 
O. Thompson, Treasurer aforesaid, for 
the year 1901, were duly audited by the 
County Auditors, and the said auditors 
did, on the 27th day of January, 1902, 
make report thereof to your Honaroble 
Court showing a balance due from such 
Treasurer of Twenty- eight Thousand 
One Hundred and Three Dollars and 
Seventy-eight Cents ($28,10378,) and 
the said report of said auditors was filed 
among the records of yohr Honcnble 
Court as directed by law. 

That in the accounts as settled by the 
County Auditors, as aforesaid, for the 
years 1900 and 190 1, the said William 
O. Thompson is credited with large sums 
of money under the head of "orders 
granted him by the County Commis- 
sioners of York County, Pennsylvania," 
with which he is not entitled to credit as 
hereinafter more fully set forth. 

That the said credits were obtained by 
fraud practiced by the said William O. 
Thompson upon the County Commis- 



sioners in the following manner, to wit: 
for the years 1900 and 1901 the said 
William O Thompson, Treasurer, afore- 
said, presented to the County Commis- 
sioners certain bills representing to the 
said Commissioners that he had paid with 
funds from the County treasury the full 
amounts of the said bills, shown by the 
footings thereon appealing, whereas in 
truth and in fact he had not done so. 

That it has always been the practice of 
the said William O. Thompson, Treas- 
urer, to pay bills against the county* 
when presented at the Treasurer's office, 
and thereafter present the said bills to 
the County Commissioners asking that a 
warrant be issued to him covering the 
same. 

That in the course of the year 1900, 
the said William O. Thompson, Treas- 
urer -s aforesaid, presented to the County 
Commissioners certain bills detailed upon 
pages 6 to II inclrsive, of exhibit **A,'* 
attached hereto, all of which bills were 
fraudulently and falsely altered by the 
said William O. Thompson, and the items 
therein appearing and the footings there- 
of unlawfully and fraudulently increased 
after the said bills had been paid at the 
Treasurer's office, and before they were 
presented to the said County Commis- 
sioners for a warrant, as found by H. E. 
Landis, accountant, who examined said 
bills at the instance of your petitioners, 
the fraudulent inc ease in each case being 
spscifi d in exhibit **A," attached here- 
to; and thereby the said William O. 
Thompson misled and deceived the said 
County Commissioners, and obtained from 
the said County Commissioners warrants 
for large sums of money, to wit: Ten 
Thousand Seven Hundred and Forty- 
five Dollars and Nine Cents ($10,745.09,) 
to which he was not entitled. The said 
exhibit attached hereto and the bills 
therein detailed, which are now amongst 
the records in the office of the County 
Commissioners, are made part of this 
petition. 

The said William O. Thompson, Treas- 
urer as aforesaid, did, during the year 
1 90 1, present to the County Commis- 
sioners and receive warrants for certain 
bills, more specifically described upon 
pages 14 to 21 inclusive, of exhibit ''A'' 
attached hereto, representing to the said 
County Commissioners that he bad paid 
from the county fund the amounts shown 
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by the footings appearing upon the bills, urer, the Connty Commissioners and the 
whereas in truth and in fact he had not County Auditors were deceived, the 
t one so. After the said bills were nr.. ! County Commissioners being thereby in- 
sented to the Treasurer's office and 



by the said William O. Thompson, Treas- 
urer, he, the said William O Thompson, 
falsely and fraudulently altered the said 
bills, increasing the footings thereon, the 
fraudulent increase in lach case being 
specified in exhibit **A/' attached here- 
to, and prefer ted the jaid bills .so falsely 
and fraudulently altered to the said Com- 
missioners, thereby misleading and de- 
ceiving the said Commissioners and ob 
taining from them warrants to which he 
was not entitled, for a large sum to wit: 
Thirty four Thousand Four Hundred and 
Ninety-two Dollars and Eleven Cents 
($34,492.11.) The said exhibit "A," 
attached heieto, and the bills therein 
specified, which are now amongst the 
records in the office of the County Com- 
missioners, are made a part of this peti 
tion. 

That on the 2nd day of December, 1901 . 
the said William O. Thompson received 
from the County Commissioners a bond 
pays^le to his order in the sum of 
Twenty-five Thousand Dollars ($25,000.) 
upon the representation, then made by 
the said William O Thompson, Treas- 
urer, that a bond for an equal amount, 
theretofore issued by the County Com- 
missioners and sold, was then due and 
payable and that the new bond asked for 
was for renewal of the bond that day due; 
that the said William O. Thompson, hav- 
ing rectived the said bond for the pur 
pose of renewing a bond due that day as 
aforesaid, neglected and failed to so use 
the said bond, but on the contrary, for 
the purpose of defrauding the county, 
sold the said bond to the Farmers' Na- 
tional Bank, and failed to charge himself 
with the proceeds thereof. By reason of 
the said misrepresentations the County 
Commissioners were misled and deceived, 
and the said William O. Thompson, by 
means of the fraud so practiced upon the 
County Commissioners, misappropriated 
the proceeds of the said bond, to wit: 
Twenty- five Thousand Dollars ($25,000. ) 

By reason of the fraud so practiced by 
the said William O. Thompson, Treas 



*^ ' j duced to issue warrants to the 
lt>^^^ liam O. Thompson for 



said Wil- 
money that he 



was not entitled to credit for, and the 
County Auditors thereby being induced 
to give the r aid William O. Thompson 
credits that he was not entitled in the 
accounts settled by them. 

Your petitioners were ignorant of the 
said frauds until a recent date Imme- 
diately npoE discovery that bills present- 
ed by William O. Thompson, County 
Treasurer, for which warrants were is- 
sued, had been falsified before presenta- 
tion, your petitioners caused a fall and 
complete examination to be made of all 
the bills and vouchers used in the ac- 
counts of the said William O. Thomp.son^ 
Treasurer The said examination was 
concluded and the report of the said ex- 
aminer was presented to your petitioner* 
on the 22nd day of September, 1902. 

Your petitioners, by reason of the p'-e- 
mises, pray your Honorable Court to 
order and direct that the County of York 
be allowed to appeal from the reports of 
the County Auditors auditing and set- 
tling the accounts of the said William O. 
Thompson, Treasurer, for the years 1900 
and 1901, nunc pro tunc, and they will 
ever pray, etc." 

Subsequently the following agreement 
of counsel was filed, to wit: 

* 'In the matter of the report of the 
County Auditors upon the accounts of 
William O. Thompson, Treasurer of York 
County for the years 1900 and 1901. 

Whereas, William O. Thompson, J. 
D. Schatl, Chas M. Billmeyer, N. H. 
Shearer, E. W. Loucks, S. M. Fulton,. 
£. K. Bmig and the personal representa- 
tives of John H. Small and W. H. Soud- 
er, the respondents, have heretofore filed! 
answers denying the matters and things 
set out in the petition of the County Com*- 
missioners filed in the above entitled pro- 
ceeding, 

And Whrreas, a replication on be* 
half of the petitioners has been duly filed. 

And Whereas, judgment on the Re- 
port of the County Auditors for the year 
1900 was duly entered in the Court of 
Common Pleas of York County for $60,- 
024 II to No. 195. January Term, 1901, 
vs. William O Thompson, and for the. 
year 1901 to No.. 2.2S, January. Term,. 
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1902, for $28,103.78, both of which terms 
have passed and ended without any fur 
ther proceedings in reg&rd to said Audi 
tors' Reports or the judgments thereon. 
And Whbrbas, the under^igned, coun- 
sel for the parties in interest, desire speedy 
determination of the matters at issue, 

Now, There/ore, it is agreed between 
counsel for the respondents and counsel 
for the petitioners, that this case shall be 
placed upon the argument list for the 
court beginning February 51th, 1903, and 
shall be argued by counsel and decided 
by the court as if the respondents had 
filed a -lemurrer to the petition. For the 
purpose of the argument the matters of 
fact alleged in the petition shall be taken 
as true. 

If the court shall decide the question 
of law thus riised, in favor of the peti- 
tioners, the case shall be set down for 
trial in the Common Pleas Conrt in due 
course. In case the court shall decide 
the legal question thus raised in favor of 
the respondents, the petitioners reserve 
their right to appeal. 

It i& expressly stipulated that the facts 
are admitted simply and only for the pur- 
pose of this argument, and that the re- 
spondents shall not be prejudiced or their 
rights affected in any manner whatsoever 
in subsequent proceedings in this case by 
reason of such admission. 
Signed this 17th day of December, 1902. 
N. M. Wanner, 
NiLES & Nbff, 
Counsel for respondents. 

J. S. Black, 
Counsel for petitioners. 
The legal questions involved were ar- 
gued at length by counsel and the case 
held under advisement. 

The petition prays specifically for the 
granting of leave, by the Court, to enter 
appeals from the report of the County 
Auditors for the years 1900 and 1901 as 
of the time provided by law for the en- 
tering of appeals from said respective 
Auditors' Reports. 

The agretment is that the legal ques 
tioQ involved shall be determined by the 
Court, subject to appeal, as though a de- 
murrer had been filed. In the consider- 
ation of this case the allegations of fraud 
by William O. Thompson, late County 
Treasurer, charged in the petition, must 
be taken as true. 



These, briefly, are that said William 
O. Thompson, County Treasurer three 
years from the first Monday of January, 
1900, during the said years 1900, 1901, 
by fraudulently presenting bills that were 
raised in amounts from the amount paid 
by him to those by whom the bills were 
presented for payment, for large amounts 
stated in the petition, and by claiming 
credit on a bond for $25,000, which he 
obtained from the Commissioners, with- 
out charging himself with said J25.000; 
he fraudulently obtained vouchers from 
the Commissioners for the large amount 
of moneys stated in the petition, and 
fraudulent and excessive credits in the 
audits aforesaid, in the settlement of his 
treasurer's account, which fraudulent bal- 
ances were entered in the Court against 
him as judgments to the*prejudice of the 
County of York; that only at a very recent 
date, when the time for appeals had ex- 
pired, the petitioners discovered these 
frauds. Hence they now pray leave to 
be granted them bv the Court, to appeal, 
as of the proper time for the appeals. 

They are met with the objections of 
the respondents, first. That all the frauds 
specified in the petition were such as 
would not have misled them if they them- 
selves had exercised the degree of care 
required in the di&charge of their duties, 
and they should not now be allowed to 
appeal; that the action of the Auditors 
was the result of the petitioner's own 
negligent and unbusiness like acts, or 
worse, in the office of County Commis- 
sioners in issuing the warrants to the 
treasurer that were laid before the audi- 
tors, and upon which the auditors' re- 
ports were founded, and the judgments 
for the respective balances were entered 
in the court. 

Second. That the Court had no juris- 
diction to grant the appeals asked for; 
that the judgments entered upon the re- 
ports are not judgments of the Court, 
which the Court can open or strike off 
for fraud, because no appeals having been 
taken, the judgments being those of an- 
other tribunal constituted by the legisla* 
ture to make the settlements between the 
county and the treasurer, and said judg- 
ments are final and conclusive. 

The law as to the force of these judg- 
ments is succinctly stated in the opnioii 
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of the Supreme Court by Fell, Justice, in 
'Westmoreland County v. Fisher, 172 Pa. 
317, on page 320: **By the Act of April 
i5» ^834, it is made the duty of the Au- 
ditors of each county to audit, settle and 
adjust the accounts of the Commissioners, 
Treasurer, Sheriflf and Coroner of the 
-county and to make report thereof to the 
Court of Common Pleas together with a 
statement of the ba'ance due from or to 
the officer. The act provides that the 
report when filed shall have the eflFect of 
a judgment acd if not appealed from 
within sixty days execution may issue 
thereon. The Auditors are empowered 
to issue subpoenas and attachments to 
compel the attendance of witnesses and 
^he production of papers, and to commit 
persons refusing to testify. Since the 
passage of the act it has been uniformly 
held that the special tribunal created by 
it for the settlement of the accounts of 
the county officers named is exclusive of 
all others, and that its decision if not ap- 
pealed from is final and conclusive, and 
cannot be opened for the correction of 
errors or again irquired into by the Au- 
ditors or by the Court; Northumberland 
County V. Bloom, 3 W. & S. 542; Wil 
^son V. Clarion County. 2 Pa. 17; North- 
ampton County V. Yohe. 24 Pa, 305; 
Blackmore v. Allegheny County, 51 Pa 
160; Glatfelter v Commonwealth, 74 Pa. 
74; Siggins V. Commonwealth, 85 Pa. 
278; Northampton County v. Herman, 
1 19 Pa. 373; Schuylkill County v. Boyer, 
J25 Pa. 226." 

While these judgments are tn the Court, 
^r have the effect of judgments, we can 
not bring ourselves to the conclusion that 
they are judgments^ the Court, such as 
may be stricken off" or opened, like or- 
dinary judgments of the Court, after the 
three months allowed for an appeal, 
when such appeal has not been taken in 
lime ; and the reports have become final 
and conclusive. 

Judgments of the Court, obtained by 
fraud, may be opened after the term at 
which they were recovered ban ended ; 
Fisher v. Railway Co.. 185 Pa. 602, 
and cases cited ; Hambleton v. Yocum, 
108 Pa. 304 ; Cochran v. Eldridge, 49 
Pa. 635. 

If however, we kav^ the power io open 
4ir strike off the said judgments^ this is not 
the relief prayed for. The prayer is spe- 



cifically for leave to enter appeals nunc 
pro tunc. This, with our view of the 
law, we have no power to grant. No 
authority has been cited to us, nor have 
we found any, after a careful reading of 
text books and reports. We may con- 
strue the laws and in every case extend 
equitable relief when jurisdiction has 
been conferred on the Court, but we can 
not legislate In our opinion the act of 
1834 and supplements only give and 
regulate appeals Irom the reports of 
County auditors. The court may control 
executions on the judgments entered on 
Auditor's Reports where equity requires 
it, as if the same v ere proven to have 
been obtained by fraud or collusion ; we 
may have power to set them aside, for 
the same reasons ; but to grant an ap- 
peal frou such reports after the time for 
appealing is past, we know of no power 
or authority. The appeal within the 
proper time is allowed by the act of as- 
sembly. The Court is not to be asked 
for it. It is a matter of right, upon en- 
tering a proper bond, and the Court sim- 
ply allows the appeal to be entered in 
the Court, to which it is taken, by virtue 
of the acts of assembly. The courts have 
no lej^islative powers ; Bern v. Clarion 
Co., 62 Pa. 432 ; Gangewen's Appeal, 
61 Pa. 342. However much we may 
desire to afford relief to the county, we 
are compelled to refuse permission to ap- 
peal, as prayed for. 

The demurrer is sustained at the costs 
of the plaintiff*. 



Blain's Petition. 

Insolvency — Ba nkruptcy Law — Act of June 
^. I go I, 

The petitioner averred that the respondents 
were partners; that they were insolvent; that 
they had removed 1000 bnstiels of com from the 
farm they occupied as tenants, and intended to 
remove their personal property for the purpose 
of defrauding and delaying the petitioner; and 
asked for the appointment of a receiver. The 
facts as found were that the respondents were 
not partners; that they were not insolvent; and 
that the petitioner held no claim against them 
that was now due. Held, that the petition 
must l>e dismissed. 

The respondents were engaged chiefly in the 
tilling of the soil, and the debts shown did not 
amount to |iooo. Hbi«d, that the Act of Con- 
gress did not spply. 

Where there is no indebtedness due the peti- 
tioner he irnot entitled to relief under the Act 
of 1901. 
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In re application for the appointment 
of a receiver for Francis Kennedy and 
Harry Singleton, partners of Lower 
Chanceford township. York County, Pa. 

Rule to show cause. 

C. A, Hawkins for rule. 

/. L. Rouse and /. St. Clair McCall, 
contra. 

February 18, 1903. Bittenghk. P. J. 
— The petition of Lancajsttr S. Blain is 
filed under the provisions of the Act < 1 
June 4, 1901, P. L 404, Section 7. It 
sets out an acknowledged insolvency, the 
removal from their place of busintss, a 
farm in Lower Chanceford township, of 
one thousand bushels of corn, to wit: 
from the farm of Rebecca L. Blain, which 
they occupy as tenants, and thai they are 
about to fraudulently dispose of the per 
sonal property of the firm for the pur- 
pose of defrauding, defeating and delay- 
ing their petitioner, enumerating the 
articles of personal property intended to 
be so fraudulently disposed of. 

A rule was granted on the filing of the 
petition returnable February 16, 1903, at 
CO o'clock a m. Upon the service of the 
rule the d fendants, on the said 1 6th day 
of Febru&ry. 1903. filed their answer, 
denying the allegations of the petition as 
to their insolvency or the insolvency of 
either of them; that any partnership ex- 
isted between them, and denying all fraud 
in the disposition of their p rsonal prop- 
erty, or any part thereof, with the intent 
charged in the petition. They further aver 
that the petitioner has no right to the re- 
lief asked by reason of the Act of 1891, 
under which the petition was filed, not 
being operative on account of the United 
States Bankruptcy Act being applicable 
and aflFording the proper legal remedy to 
be invoked. 

To sustain the latter position the fol- 
lowing authorities are cited: In re peti- 
tion of Schnively et al., 26 C. C. R. 34; 
McMullen's Petition, lb. 157; Reese v, 
Boggs, lb, 284. 

These and other cases not necessary to 
cite establislr this principle of law. It 
must be held however that insomuch 
as the respondents are engaged chiefly in 
the tillage of th« soil, and debts are not 
shown to the amount of $1,000, or up- 



ward, under the 4th section of the na- 
tional bankruptcy act, these respondents- 
are not subject to involuntary bankruptcy 
proceedings and therefore there is no 
suspension of the Act of Congress. The 
Act of 1901. may therefore be legally 
invoked by the petitioner. 

FINDING OF FACTS. 

We find on hearing the following facts: 
I. The respondents are not a partner- 
ship as alleged in the petition but are 
(arming the farms occupied by them as 
individu il tenants, under the lease in evi- 
dence. 

2 The respondents are both solvent, 
with sufficient estate to pay any and all 
iadebtedness against them or either of 
them. 

3. The petitioner holds no claim or 
indebtedness against the respondents or 
either of them due at the filing of the 
petition, but holds notes for the respec- 
tive amounts of $135.00 and $53 00, or 
thereabout, due and payable March i, 
1904, and that these sums comprise all. 
the indebtedness of the respondents to 
the petitioners. 

4. That the corn charged in the peti- 
tion to have been fcaudulently removed: 
to Maryland, was not removed and sold, 
for the purpose of defrauding the peti- 
tioner but the proceeds of sale of said, 
corn were largely used in paying an in* 
debtcduess of respondents to R. B. Hy- 
son for phosphates, some $93,00 and' 
824 00 to the petitioner being indebted- 
ness for corn purchased from him. 

CONCLUSIONS OF LAW. 

1. That no indebtedness of the re- 
spondents being due to the petitioner, 
at the time of the filing* of the petition 
the petitioner is not entitled to the relief 
prayed for, under the Act of June 11,. 
1901. 

2. The respondents not being insol- 
vent at the time of the filing of the peti- 
tion, but being solvent and able to pay 
all their debts even, including their said 
notes not yet due, these proceedings can- 
not be held as legal under the provisions 
of the Act of Assembly above cited, even 
if the same is in force and effect, and the 
rule must be discharged. 

The rule is discharged at the ccsts of 
the petitioner. 
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Connallec v. Ziegler. 

Real estate agent — Exclusive contract — 
New trial. 

The plaintiff haying testified to one kind of a 
contract and the defendant to another, it is a 
matter for the determination of the jury. 

A new trial will not be granted because of 
alleged intemperate language nded by counsel, 
especially where no such matter, or any com- 
plaint of the use of such matter, appears on the 
stenographer's notes. 

la order to procure a new trial for afler-dis- 
covered evidence, it must be evidence that 
could not have been discovered by the exercise 
of due diligence, and that would probably 
change the verdict if a new trial were granted. 

Motion for a new trial. 

Geo. W. Bacon and C. W. A. Rochow 
for rtile. 

John A. Mooter ^ contra. 

March 19, 1903. Bittknger, P.J. — 
The reasons assigned for a new trial are 
as follows: 

1 . The verdict is against the evidence 
and the weight of the evidence in the 
case. 

2. The Court erred in not rebuking, 
and in not permitting plaintiff's counsel 
to rebuke, the false assertions of defend- 
ant's attorney to the jury to the effect 
that plaintiff 's case consisted of '*towers 
of falsehoods, the most stupendous lies of 
lies," etc., and that plaintiff's counsel 
who was also plaintiff's chief witness in 
the support of the most vital question in 
the case was ** unfriendly to tbe defend- 
ant " to the prejudice and confusion of 
the minds of tbe jurors. 

3. The Court erred in giving too 
much prominence to the personality and 
testimony of Danitl F. Lafean, a witness 
for the defense, and too little to the wit- 
nesses corroborating plaintiff. 

4. The testimony of the defense is in- 
consistent, contradictory and in the main 
irrelevant, immaterial and not pertinent 
to the issue and in its effect reflects more 
on tbe fairness of the defendant and his 
witness, Lafean, than upon the truthful- 
ness of the plaintiff and his witnesses. 

5. Plaintiff was unaware that Elmer 
Smith, Chairman of the Purchasing Com- 



mittee of the Royal Fire Company, and 
an important witness to prove plaintiff's 
instrumentality in inducing the purchase 
of said property by said company, and in 
refuting tbe unexpected an4 irrelevant 
testimony of Daniel F. Lafean, was not 
in the City and not served with plaintiff's 
subpoena and would not be present at the 
trial of said case, and that he therefore 
could not be called in the case, until said 
case was called for trial, and that his ab- 
sence was through no fault of plaintiff, 
and plaintiff should be granted a new 
trial and an opportunity to present the 
testimony of said witness. 

6. Plaintiff was not bound to antici- 
pate such an attack on the part of the 
defense, or the Court's action in passively 
permitting it, or the Court's action in 
preventing pUintiff's counsel from re- 
butting it, or that his counsel should be 
placed in a position so open to attack and 
so delicate to defend, and should, there- 
fore, be given a new trial and opportunity 
to procure other counsel to try his case. 

7. Plaintiff believes from information 
received siace the trial of the case that at 
least two of the jurors were unfairly pre- 
judiced against plaintiff's counsel and 
chief witness. 

8. The Court erred generally in its 
rulings during the trial of the case and in 
its charge to the jury. 

9. The Court errrd in not admitting 
in evidence the letter of the plaintiff from 
Elmer Smith, president to the purchas- 
ing committee of the Royal Fire Com- 
pany, asking plaintiff for the size and 
price of the lot later sold by the defend- 
ant to the Royal Fire Company. 

10. The Court erred in its charge to 
the jury and especially on page 28 of the 
notes, by too plainly suggesting to the 
jury a feeling that the jury should believe 
the defendant and disbelieve plaintiff and', 
his witness, George W. Bacon, as to the 
terms of the contract, and that they 
should And for the defendant. 

1 1 . The Court erred in its answer and 
charge to the jury on plaintiff's points 
and in particular to points Nos. i and 5. 

12. Plaintiff should be granted a new 
trial and given an opportunity to obtain 
the testimony of Rozell Harris, of Hack- 
ensack, N. J., who was present at the 
home of Israel K. Ziegler and heard the 
said Israel K. Zieg'er sell the lot of 
ground to Daniel F. Lafean who at that 
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time avowedly purchased it for the Royal 
Fire Company, which transaction oc- 
curred on the niR:ht preceeding the day 
when Israel K. Ziegler came to plaintiff's 
office and folsely represented to plaintiff 
that he, the defendant, had no purchasers 
for said lot of ground; that the Royal 
Fire Company would not purchase it but 
had an option on another of the defend- 
ant's lots and that defendant wanted )o 
take the property out of plaintiff's hands 
and to advertise said lot for sale in the 
York Daily. 

13. Plaintiff should be granted a new 
trial and given an opportunity to prove 
.the custom among real estate men in 
York to take the sale of real estate on an- 
nual contracts such as that testified to 
by plaintiff as having been made between 
plaintiff and defendant in this case." 

This was a case involving the determi- 
nation by the jury, of the fact, whether 
the defendant gave to the plaintiff by 
agreement between them, the exclusive 
right of sale for one year, of the lot of 
ground on the Northwest corner of West 
Market Street and Carlisle Avenue, on a 
commission of five per cent., or whether 
plaintiff was only to receive said commis 
sion on selling the same or furnishing a 
purchaser for the same. Before a sale 
was effected the defendant himself sold 
the property, after having made an effort 
to get Mr. Connellee, the plaintiff, to 
agree to a withdrawal of the property from 
his hands. Thereupon, suit was brought 
before C. F. Keech, Esq., an alderman 
in the Eighth Ward of York, by the 
plaintiff for the five per cent, commission 
claimed by him from defendant, and a 
judgment rendered for the plaintiff. This 
is an appeal from said judgment. 

At the trial the plaintiff testified to an 
exclusive contract for a year for the sale 
of said property. He was corroborated 
by G W. Bacon, Esq., who testified he 
Avas present and heard the contract made 
between the plaintiff and defendant, for 
the exclusive contract for one year. 

The defendant testified that he did not 
agree with the pi intiff, for an exclusive 
sale, but that he was only to pay five per 
cent, on the purchase money to the plain- 
tiff, on a sale made by him, or through 
him. 

D. F. Lafean, a witness for defendant, 
contradicted the plaintiff, in his testi- 
mony, as to an interview with the plain- 



tiff about the purchase of said lot from 
him. He testifird that he had dealings 
with the defendaot looking to the pur- 
chase of said lot, long before the making 
of the contract bletween plaintiff and de- 
fendant for sale of same on commission; 
that the plaintiff had nothing to do with 
procuring him as a purchaser of the lot 
of ground in question, and that plaintiff 
could not have sold the same either to 
the witness, D. F Lafean. or the Royal 
Fire Company, to which he had the deed 
conveying tlie property, executed. 

This testimony, which was not improp- 
erly commented upon by the Court, as 
stated in the reasons, as the charge on the 
notes establishes, was doubtless largely 
influential in causing the jury to believe 
the testimony of Israel R. Ziegler, the de- 
fendant, instead of that of the plaintiff, 
Edmund Connellee, and his witness, 
George W. Bicon, Esq , and inducing 
the verdict rendered. 

How far the imprudent act of George 
W. Bacon, Esq., one of the counsel for 
the plaintiff, in trying the case as the 
leading counsel in said tri^l, testifying as 
a witness on the material point in the 
case, and then making the address on 
behalf of the plaintiff, to the jury, after 
the impropriety of the latter act was call- 
ed to his attention, affected the verdict, we 
shall doubtless never know. It was not 
objected to, it is trwe, by the opposing 
counsel, Mr. Hoober, but that the effect 
was greatly to weaken the weight of his 
testimony, seems most probable. This is 
something we are not required to correct 
by granting a new trial, as is suggested 
in the reasons filed. 

Neither can a tie w trial be granted for 
after discovered evidence. Where a 
party relies upon evidence of this charac- 
ter for a new trial, it is incumbent on 
him to satisfy the court "first, that the 
evidence has come to his knowledge 
since the trial; second, that it was not 
owing to want of due diligence that it 
did not come sooner; and third, that if 
a new trial were granted a different ver- 
dict would probably take place;" i Trou- 
brt & Haley's Practice 422; Moore v. 
Philadelphia Bank, 5 S. &. R. 41. Such 
has been the universal practice of this 
court. See York Legal Record 
"new trial." We are not satisfied of 
any of the designated requisites^ in this 
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<ase. Therefore the twelfth and thir- 
teenth additional reasons are overruled. 

The second reason, in rejjard to the 
counsel, is not well founded. Nothing 
appears on the stenographer's notes, as 
to the matter complained of. or of any 
request on the part of the counsel for the 
rebuke of counsel for any intemperate 
remarks of counsel for defendant, or of 
any refusal to the counsel for plainti£f, to 
reply. We do not recollect the matters 
stated in the reasons, to the extent stated, 
or to any extent, requiring correction 
here. The fact that it does not appear 
upon the notes of the stenographer. Col. 
H. C Demming, who is most careful 
and conscientious in the discharge of his 
duties, and that no testimony is produced 
to the court to sustain the reason, satis 
fies us that the complaint is unsubstan- 
tial. 

For this reason the second reason for a 
new I rial is overruled. 

The third and fourth reasons must be 
held by the Court, as being equally 
uniounded; and they are dismissed as 
also the sixth specification, for the 
reason already stated There is no evi- 
dence to sustain the seventh reason, and 
it, consequently, falls. 

The ninth specification, relating to the 
admission of the letter of Elmer Smith, 
president of the purchasing committee of 
the Royal Fire Company, is not sustain- 
able. The evidence was secondary in its 
character and clearly inadmissible. Be- 
sides it could have no weight on the de- 
cisive question in the case, viz: **Was or 
was not the contract between the parties 
for exclusive sale, during oce year?* ' 

The charge, in our opinion, shows its 
fairness, between the parties to the ac- 
tion. This disposes of the tenth reason. 

The eleventh reason is not well ground 
^d, inasmuch as there was no error ia 
answering the defendant's points. 

In addition to what we have already 
said, this is not an a: tion to recover ^or 
the value of services, but admittedly for 
a precentage on a special contract. For 
this reason the custom stated in the thir 
teenth reason, among real estate men to 
take the sale of real estate on annual con- 
tracts, would not be legal evidence in the 
case. 

The case was fairly presented to the 
jury by the Court. The jury was in- 
structed to determine the facts in dispute 



between the parties, from the weight of 
the evidence, believing such evidence 
when it conflicted, as commended itself 
to them as the truth. It does conflict 
sharply, and the verdict shows that the 
jury believed the defendant and his wit- 
nesses instead of the testimony of the 
plaintifi* and the testimony on his behalf 

Not having been satisfied by the argu- 
ment of the plainti£f's counsel and a care- 
ful examination of the record, of any 
error prejudicial to the plaintiff", we th nk 
the verdict should be allowed to stand. 

The reasons filed for a new trial are 
overruled, and the rule is discharged at 
the costs of the plaintiff*. 



Bacon v. Hoover Wagon Company. 

Equity — Corporation — Receiver. 

Platiiiiti£r8 bill alleged unfair a^d illegal 
meetings of the board of directors; the election 
of directors who had not paid their stock sub- 
scription; improper settlements of suits brought 
to compel payment of said subscription; and 
failure to bring suit for money improperly paid. 
It asked for the appointment of a Receiver and 
an accounting. Hbld, on demurrer, that the 
bill must be dismissed. 

As the bill does not eharge insolvency, it can- 
not be maintained as a creditor's bill. 

As the bill shows a knowledge and under- 
standing of the corporation accounts, there can 
be no necessity for an accounting to the plain- 
tig, either as a creditor or stockholder. 

Though the election of the directors in the 
way alleged was unlawful, yet at there was a 
regular election after that time, the bill could 
not be sustained for that reason. 

The advisability of the defendant company 
proceeding in litigation is within the discretion 
of the msjority, and unless ft is shown that the 
majority has abused its discretionary powers 
this bill cannot be sustained. 

Plaintiff, with other stockholders, may pro- 
ceed by mandamus to compel the directors to 
discharge their legal duties. 

It has always been a settled principal that no 
interference with the management of a corpor- 
ation can be justified, unless sue a interference 
be absolutely necessary to the attainment of 
justice. 

The appointment of a receiver or manager of 
a solvent corporation must therefore be con- 
sidered a strong remedy, which can be justified 
only in a strong case. 

With the many means in the hands of the 
plaintiff for correcting abuses by the directors 
of the company, and enforcing the rights of the 
plaintiff, in equity and at law, a Receiver will 
not be appointed, when it is obvious it can only 
result in great embarressnent to the corporation 
and all stockholders thereof, and ultimate fail- 
lu-e and insolvency. 

Demurrer. 
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Niles & Neff for demurrer. 

A. S. Johns and/. W. Brown, contra. 

March 28, 1903. Bittbnger, P. J. — 
The defendant corporation was duly in 
corporated under the corporation Act of 
29tb of April, 1874, and its supplements. 
Section 5 of the Act of 1874 as amended 
by the Act of May 14, 1891. P. L. 61, is 
as follows: 

•*The business of evtry corporation 
created hereafter, or accepUDg the same, 
shall be managed and conducted by a 
president, a board of directors or trustees, 
a secretary or clerk, a treasurer, and such 
other officers, agents and factors as the 
corporation authorizes for that purpose, 
and nothing in any law contained shall 
prevent or be construed to protibit the 
vice president, treasurer, solicitor, or 
officer of any corporation organized or 
existing under this act, from b^ing a di 
rector of such company and receiving at 
the same time such compensation for his 
services as such officer as the board of 
directors of such company may direct 
The directors or trustees shall be chosen 
annually by the stockholders or members, 
at the time fixed by the by-laws, and 
sball hold their office until others are 
chosen and qualified in their stead.'* 

Section 9 of the Act of 1874 provides 
for filling vacancies in officers, P. L 
1S74, page 78: **In case of death, re- 
moval, or resignation of the president or 



any of the directors, treasurer or other and collusion by the directors with said 



joined with the other directors in order- 
ing that said suits be marked * 'discon- 
tinued, withdrawn and settled," to the 
prejudice ot the rights of the plaintiff and 
other stockholders; and that said suits 
were afterwards withdrawn and discon- 
tinued; that the said directors have since 
refused, on frequent requests and notice 
from the plaintiff, to collect the unpaid 
subscriptions to stock, specified in the 
bill; and further, large amounts in fees 
were illegally paid to counsel for the 
company and the defendants in said suits; 
that said delendants declared they never 
intended to pay said unpaid stock sub- 
scriptions owing by them. 

Second. The bill charges that the di- 
rectors of the company, against the pro- 
test of the plaintiff, have paid G. W. 
Hoover, a stockholder who has not paid 
$JO,ODo for stock for whi h he is liable 
on subscription, about $16,000, over and 
above what was due him on the contract 
for purchase of the stock, fixtures and 
good will of his wagon manufacturins^ 
business, purchased by the said plaintiff, 
and his rights and liabilities turned over 
to the defendant company, and have, 
after repeated notices and demands by 
the plaintiff, refused to sue for and re- 
cover said excess wrongfully paid by the 
said directors to the said George W. 
Hoover. 

The bill does not directly charge fraud 



officer of any such company, the remain 
ing directors may supply the vacancy 
thus created until next election." 

The bill is filed by George W. Bacon, 
the plaintiff, as a creditor and stockholder 
of the corporation. In the determination 
of the question before the Court its ma 
terial averments must be taken as true. 

It charges, First, that unfair and illegal 
meetings of the directors of the corpora- 
tion were held on the 17th aod i8th days 
of October. 1 901, when the .plantiff was 
out of the State on business for the cum 
pany, without sufficient notice oi said 
meeting to enable him to be present; that 
at said meeting vacancies were created in 
the office of director and filled by the re- 
maining directors present, (not a quorum 
of the ^rd,) and that three of said di 
rectors so elected being delinquent stock- 
holders who had not paid their stock 
subscription for shares stated in the bill, 
and who had been sued for the same. 



I George W. Hoover in said over pavment 
viz: about $16,000, for the benefit, ad- 
vantage and profit of said directors; nor 
even fraud in their conduct in regard to 
the discontinuances of the suits before 
i mentioned, and the steps leading thereto, 
I except in the allegation that they, the 
said defendants, declared that they never 
! intended to pay .•^aid stock subscriptions. 

The bill, for these wrongs to the plain- 
\ tiff, prays relief: 

First. That a Receiver l>e appointed 
of the assets, property, accounts and 
credits of the said corporation, to collect 
all moneys due said corporation, and to 
protect the interests of the plaintiff as a 
stockholder and creditor thereof. 

Second. That an account be taken of 
the said corporation's dealings and trans- 
actions trom the beirtnning of the bosi*- 
ness of the Company. 

Third. That such further and general 



Digitized by 



Google 



YORK LEGAL RECORD. 



relief be granted as to your Honors may 
seem meet." 

The bill does not charge the corpora- 
tion is insolvent. Tber^ore the bill can- 
not be maintained as a creditor's bill. 
The plaintiff has an ample legal remedy 
by action, by reducing his claim to jndg- 
ment, and by execution. The unpaid 
installments are attachable on attachment 
in execution; Peterson v Sinclair, 83 Pa. 
250, and cases dted; and so the claim 
against Hoover is also attachable. 

The bill fails to charge any denial by 
the defendant company to the plaintiff of 
access to the books and accounts thereof. 
The bill shows by its specific statement 
of the financial standing and transactions 
of the corporation a full knowledge and 
understanding of its accounts. The 
amount due on unpaid stock subscrip- 
tions, the amount expended in the pay- 
ment of attorney fees; the amount owing 
by George W. Hoover on excessive pay- 
ment, and the amount of money borrow- 
ed on mortgage, are expressed and set 
out in the bill. With full access to the 
books and accounts and in the possession 
in detail, of the actions, accounts and 
transactions of the corporation, there can 
be no necessity for an accounting by this 
admitedly solvent corporation, to the 
plaintiff, either as creditor or stockholder. 

What are the rights of the plaintiff 
under the allegations of the bill, to the 
appointment oi a receiver? 

The actions of these directors in filling 
the vacancies in the board of directors 
and the withdrawing and discontinuing 
of the suits, were in violation of the Act 
of Assembly applicable and against the 
rights of the other stockholders, inas- 
much as the action was taken without 
proper notice to the plaintiff. The fill- 
ing of the vacancies was not by a majority 
of the legal directors, and a bill in equity 
could have been maintained against them, 
to correct their mismanagement, if the 
same were fraudulent; Watt's Appeal, 78 
Pa. 370. 

The Act of 1874. however, requires an- 
nual elections of officers, and therefore 
the present board does not hold office by 
the election of the board in 1901, but by 
an election by the stockholders at a sub- 
sequent annual meeting, held since their 
election, to fill the vacancy in October, 
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1 90 1. They are the trustees of the 
stockholders who have committted to 
their hands the management and interests 
of the company. 

Even a shareholder's power to sue for 
the protection of the corporation, is limit- 
ed, as shown by Morawetz in his ex- 
cellent work on Private Corporatioiis^ 
Vol. I, Sections 240 and 248. 

"In order to mdntain a suit for the 
protection of his equitable rights in the 
corporation, a shareholder must allege 
and prove that no agent of the company 
having the requisite authority is willing 
and able to act on its behalf. Ordinarily, 
the directors of a corporation have com- 
plete power to control its action, and to 
decide whether it shall enter into a liti- 
gation or not. In such case, therefore, 
a shareholder cannot obtain the interpo- 
sition of the courts without showing that 
the directors are either unwilling or un- 
able to bring suit on behalf of the cor- 
poration. And even where the directors 
or ordinary managing officers of a corpor- 
ation are at fault, it does not necessarily 
follow that the corporation is disabled 
from procuring justice for itself. For 
the majority of shareholders in corporate 
meeting have . supreme authority under 
the charter to manage the corporate af- 
fairs; and whenever it is possible to ob- 
tain justice by calling a meeting of the 
shareholders, and removing the offend- 
ing officers and electing new ones, this 
remedy must be pursued. In such case, 
a shareholder cannot obtain relief in 
equity, since the ground for relief fails; 
namely that the corporation, his trustee, 
is unable to protect the trust. 

•*Even in those cases where a clearly 
actionable wrong has been committed 
against the corporation, the majority as 
well as the board of directors are invest- 
ed to a certain extent with authority to 
use their discretion in deciding whether 
or not it would be judicious to prosecute 
a suit on behalf of the company, and at 
its expense. Under these circumstances, 
it would clearly be improper to infringe 
upon this power at the suit of any of the 
shareholders. 

'Thus, In re Mercantile Discount Co., 
Vice- Chancellor Page wood declined tc^ 
interfere at the suit of a minority of the 
shareholders of a company, upon the 
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ground that the advisability of proceed- 
ing to a litigation on account of the alleg- 
ed wrongs to the company was a matter 
which the majority had discretionary 
power to decide, and it had not been 
shown that the majority had abused their 
powers." 

With this limited power to sue for the 
protection of the corporation, by the 
stockholder, how can it be held proper 
and lawful for the Court to grant the 
prayer of the bill in this case, for the ap- 
pointment of a receiver? 

Should it be done, when, if the plaintiff 
liave a proper cause, he may proceed by a 
bill for the protection of the company, 
since the company has refused to proceed, 
after a stockholders' meeting, and it ap- 
pears it deems its reasons ample, for re- 
fusing to carry on litigation for the col- 
lection of the moneys claimed in the bill 
to be properly collectible? 

Plaintiff may also, with other stock- 
holders, proceed by mandamus under the 
Act of 8th of June, 1898. P, L. 345, 
against the directors and the corporation, 
to compel them to discharge their legal 
duties. 

The appointment of a receiver is the 
suspension of the legal functions and au- 
thority of a corporation, over its property 
and effects, and is equivalent to an in- 
1 unction to restrain its agents and officers 
from intermeddling with its own property 
in any way; Groversteins's Appeal, 49 
Pa. 310; see opinion of Court, page 321; 
Treat v. Life Ins. Co. 199 Pa. 326. 

Morawetz, supra, in Vol. I, Section 
i8i lays down the law on this subject as 
follows: **A court of equity will grant 
all relief to a shareholder which the na- 
ture of his case may require. But it has 
always been a settled principle, that no 
interference with the management of a 
corporation can be justified, unless such 
interference be absolutely necessary to 
the attainment of justice. 

The reason of this rule is obvious. 
The officers of a .corporation are gener- 
ally elected by vote of the shareholders. 
Every shareholder has a voice in their 
appointment, and may insist that they 
shall represent the corporation when duly 
appointed. If an officer is guilty of a 
breach of duty, he may in many cases be 
removed by act of the corporation; but 
no minority of the shareholders have any 
authority to restrain his action, or re- 



move him and appoint another officer in 
his place. Nor can a court of chancery 
interfere at the suit of a portion of the 
shareholders and remove an ofiending: of- 
ficer, or even enjoin him generally from 
acting for the corporation, unless this be 
essential to the protection of the'corporate 
rights; as, for example, where the di- 
rectors have conspired to defraud the cor- 
poration, or have otherwise shown them- 
selves to be totally unfit to be intrusted 
any longer with the management of the 
company's affairs. The court must ordi- 
narily confine its remedy to the redress 
of the specific wrongs which have been 
charged. 

The appointment of a receiver or man- 
ager of a solvent corporation must there- 
fore be considered a strong remedy, which 
can be justified only in a strong case." 

Agnew, J., in delivering the opinion in 
Mining Co. v. Petroleum Co., 57 Pa. 88, 
on page 91, says: *'The appointment oif 
a receiver is the exercise of a power in 
aid of a proceeding in equity, and is the 
subject of sound discretion. The Court 
must be convinced that it is needful and 
is the appropriate means of securing a 
proper end. Such an appointment is a 
strong measure, and not to be exercised 
doubtingly.*' 

The appointment of a receiver here, 
inst^d of being a means toward the en- 
forcement of the plaintiff's rights, will be 
the taking of the management out of the 
hands of a solvent corporation, into the 
hands of the court, and may have the 
effect of impairing or destroying the busi- 
ness of the corporation and reducing it to 
insolvency. With the many means in 
the hands of the plaintiff for correcting 
abuses by the directors of the company, 
and enforcing the rights of the plaintiff, 
in equity and at law, we are surprised at 
his pertinacity in demanding the appoint- 
ment of a receiver by the Court, when it 
is obvious it can only result in great em- 
barrassment to the corporation and all 
stockholders thereof, and ultimate &ilure 
and insolvency. The Court greatly hes- 
itates to take charge of a solvent com- 
pany, and manage it, even with the as- 
sistance of a competent receiver. It it 
most satis&ctory to the Court that the 
law enables us to protect the company 
from the possible consequences suggest- 
ed, as well as the Court from the propos- 
ed receivership, and also the plaintiff 
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irom the possible disastrous consequences 
of his own acts. 

loasmuch as the appointment of a re- 
ceiver is a * 'strong measure and we are 
not convinced that it is needful, and is 
the appropriate means of securing the 
proper end sought*' and assured that the 
power '*could not be exercised doubt- 
tngly/' we aie constrained to sustain 
the demurrer. 

Judgment is entered on the demurrer 
for the defendant. 



The York Gazette Co., Ltd., v. The County of York. 

Shtfiff^s Proclamation* — Newspapers — 
Numbers, 

The case stated averred tbat the plaintiff, by 
direction of the Sheriff, duly published the 
election proclamation and rendered a bill made 
oat at its regular rates for this kind of adver- 
tising; that the same proclamation was pub- 
lished in eleven other newspapers in said 
county, all oi which charged the same rate; 
that the total population of the county was 
116,413; and that there are 19 newspapers pub- 
lished in said county. Ttie Commissionem re- 
fused to pay the bill. Hbi«d, that judgment 
must be for the defendant. 

The Act of June 23, 1885, P. L. 144, provides 
that the election proclamation shall be pub- 
lished in not more than four papers; the Act of 
June 10, 1893, P. L. 420, provides for publica- 
tion in at least two papers; and the Act of June 
^1 '895, P. L. 393. for publication in at least 
three papers; and the general election law of 
1898 requires publication in at least two papers. 
The Act of 1898 contains a general repealing 
clause. Held, that this does not repeal the 
provision in the Act of 1895 limiting publica- 
tion to four papers. 

The Acts of 1893 and 1895 are not inconsis- 
tent with the Act of 1885, since the first named 
fix a minimum and not a maximum in the 
number of papers designated. The acts can be 
Tesd and stand together to read '4n at least 
three and not more than four newspapers.'* 

Even if the Act of 1885 is regarded as repeal- 
ed, and the advertising left to the Sheriff's dis- 
cretion, he hat not exercised that discretion in 
such a manner as to make his acts binding on 
the county. 

The Sheriff is the asent of the county. Per- 
sons acting on his orders, requests or engage- 
ments, must see to it that he is acting within 
his powers, if they would charee the county. 
If he exceeded his authority it is a matter m 
which the County of York has no concern, and 
it is a question between the plaintiff and the 
oflScer. 

The county may defend the taxpayers from 
imposition in the payment of large and exorbi- 
tant and oppressive bills. 

Case Stated. 



E, W. Spangler and N. Af. Wannet 
for plaintiff. 

E. D, Ziezler and /. 5. Black for de- 
fendant. 

March 2. 1903. Bittengbr, P. J. — 
The case stated and submitted for the 
judgment of the Court, is as follows: 

**And now, January 24th, 1903, it is 
hereby agreed by and between the parties 
to the above suit, that the following case 
be stated for the opinion of the Court in 
the nature of a special verdict: 

Edward C. Peeling, Sheriff of York 
County, Pa., by virtue of Section 10 of 
the Act of Assembly of the Common- 
wealth of Pennsylvania, approved the 
26th day of June, 1895, ^od prior to Oc- 
tober 24th, 1902, authorized, directed and 
caused to be published in the York Ga- 
zette, a daily newspaper published by the 
said plaintiff company in York, in the 
County of York, the Sheriff's Election 
Proclamation as provided by said Act, 
and by law, for the general election held 
on the 4th day of November. 1902. 

That, in pursuance of said authority 
and direction, the said Gazette Company 
published the said Election Proclamation 
in the York Gazette aforesaid of the 24th 
day of October, 1902. 

That the space occupied in said issue 
by said Election Proclamation amounted 
to 3741 lines, and the rate charged for 
said publication was ten cents a line, 
which is the regular and usual rate charg- 
ed by other like newspapers published in 
the City and County of York, for such 
publications, and less than is charged per 
line by said like newsoapersinthe neigh- 
boring cities, for publishing similar Elec- 
tion Proclamations, and less than is 
charged the Commonwealth of Pennsyl- 
vania per line for publishing the Mercan- 
tile Appraiser* s List, by local newspapers. 

That subsequent to said election, a bill 
for the publication of said Proclamation 
amounting to $374. 10 was presented to 
and approved by said Sheriff; that after 
such approval, said bill was presented for 
payment to the Commissioners of York 
County, and a warrant upon the Treasury 
of York County for said sum was de- 
manded from them, which payment and 
demand was refused, and they still con- 
tinue to refuse payment for the reason, 
as they allege, that the said Sheriff abtised 
his discretion and exceeded his authority 
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under the said Act of Assembly in au- 
thorizing, and causing the pubhcation of 
said proclamation in said York Gazette 
and also in ten other newspapers pub- 
lished in the County of York, and that 
the County of York is not liable to pay 
for the publication of said Proclamation 
in more than three (3) newspapers pnb- 
lished in the County of York. 

That the said Sheriff also caused to be 
published said Proclamation as aforesaid 
in the York Daily published daily in the 
City of York by the York Dailv Pub- 
lishing Company; in the York Weekly 
published weekly by the Nork Daily Pab- 
lishing Company; in the York Evening 
Dispatch published daily by the Dispatch 
Publishing Company; in the York Penn- 
sylvanian published weekly in the City of 
York; in the York Evening Press publish- 
ed daily by the York Press Company; in 
the Hanover Evening Herald published 
daily; in the Hanover Weekly Herald 
published weekly; in the Hanover Re- 
cord published daily; in the Hanover 
Weekly Record published weekly: in the 
York Weekly Gazette published weekly 
by said plaintiff Company, and in the 
York Weekly Courier published weekly. 

That the rate charged by said news 
papers, all published in the County of 
York, for said publication was ten cents 
a line as aforesaid, which is the usual 
rate charged by said newspapers, and 
less than is charged per line by some 
newspapers of neighboring cities, as above 
described, for like publications, and for 
publishing the Mercantile Appraiser's 
list. 

That subsequent to said election, bills 
for the publication of said Proclamation. 
of like amounts respectively, for all of 
said newspapers, were presented to and 
approved by said Sheriff, and after such 
approval said bills were presented for 
payment to the Commissioners of York 
County and warrants demanded for the 
respective bills for the payment there- 
of, and payment was refused as aforesaid, 
and for like reasons as aforesaid. 

That the population of the City of 
York, according to the census of 1900 
was at that time 33,708 and the popula- 
tion of the County of York, including the 
population of the City of York, accord- 
ing to said census, was at that time 116,- 
413; that there are four daily newspapers 
published in the City of York and two 



daily newspapers published in the Bor* 
ough of Hanover in said County; that 
there are five weekly newspapers pub- 
lished in the City of York and eight 
weekly newspapers published in the 
County of York; total daily newspapers 
published in the City and County of York, 
6; total weekly newspapers published in 
the City and County of York, 13; total 
newspapers published daily and weekly 
in the City and County of York, 19. 

If the Court be of opinion that the said 
County of York is liable to pay said sum 
of $374. 10 to the plaintiff, for the publi- 
cation of said Election Proclamation in 
said daily Gazette published by said plain- 
tiff, then judgment to be entered for the 
plaintiff; but if not. then judgment to be 
entered for the defendant. The costs to 
follow the judgment, and either party 
reserving the right to sue out an appeal 
therein." 

The Acts of Assembly which here re- 
quire consideration, are these: 

1. The Act of 23rd of June, 1885. P. 
L. 1 44. * 'Section i . Be it enacted , &c. , 
That it shall be the duty of the sheriff, 
of every county in this commonwealth, 
to give notice of the general election, by 
publication of the same, once a week in 
not more than four weekly, or daily 
newspapers, published in the county, one 
of said newspapers to be published in the 
German language in counties where such 
newspaper is published; the first inser- 
tion to be at least twenty (20) days be- 
fore the time such election is to be held; 
in counties of the commonwealth where 
no newspapers are published, the sherifi 
of such county shall give notice of such 
general election by posters, to be posted in 
at least three public places in each elec- 
tion district, and at the place where such 
election is to be held. 

Section 2. All acts and parts of acts 
inconsistent herewith are hereby re- 
pealed.'' 

2. Section 10 of the Act approved 
June 10 1893, P- L. 420. **It shall be 
the duty of the sheriff of every county, at 
least ten days before any general election 
to be held therein, to give notice of the 
same by proclamation, posted up in the 
most public places in every election dis- 
trict, or by advertisements in at least twa 
newspapers, if there be so many publish- 
ed in the county, representing so far as- 
practicable the political parties which at 
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the preceding election cast the largest 
number of votes, and in every such pro- 
clamation or advertisement shall, 

I. Bnnmerate the officers to be elect- 
ed and give a list of all the nominations 
made as required by this act, and to be 
voted for in such connty as far as may be 
in the form in which they shall appear 
upon the ballots, and the full text of all 
constitutional amendments submitted to 
a vote of the people, but the proclama 
tion posted in each election district need 
not contain the names of any candidates 
but those to be voted for in such district. 

II Designate the place at which the 
election is to be held. 

III. He shall give notice that every 
person, excepting justices of the peace, 
who shall hold any office or appointment 
of profit or trust under the government of 
the United States, or of this State, or of 
any city, or incorporated district, whether 
a commissioned officer or otherwise, a 
subordinate officer or agent who is or 
shall be employed under the legislative, 
executive or judiciary department of this 
State, or of the United States, or of any 
city, or incorporated district, and also 
that every member of Congress and of 
> the State Legislature, and of the select or 
common council of any city, or commis- 
sioners of any incorporated district, is by 
law incapable of holding or exercising at 
the same time the office or appointment 
of judge, inspector or clerk of any elec- 
tion of this Commonwealth, and that no 
inspector, judge or other officer of any 
such election shal be eligible to any of- 
fice to be then voted for, except that of 
an election officer." 

3. The Act approved June 26, 1895, 
P. L. 393, amending the loth Section of 
Act of 1893, Al>ove, to read as follows; 
''Section 10. It shall be the duty of the 
sheriff of every county, at least ten days 
before any general election to be held 
therein, except borough or township elec- 
tbns, to give notice of the same by ad- 
vertisements in at least three newspapers, 
if there be so many published in the 
county, two of said newspapers represent- 
ing so far as practicable the politica 
party which at the preceding November 
decUon cast the largest number of votes 



and the other one of said newsp pers re*^ 
presenting so far as practicable the politi- 
cal party which at the preceding Novem- 
ber election cast the next largest number 
of votes, and in addition thereto the- 
sheriff of every county shall, at least tem 
days before any general election to be 
held in cities of the first, second and thirch 
classes, give notice of the same by pro- 
clamation posted up in the most conspic- 
uous places in every election district in- 
said cities of the first, second and third 
class and in every such advertisement or 
proclamation, 

I. Enumerate the officers to be elect- 
ed and give a list of all the nominations- 
as provided in this act and to be voted 
for in such county, and the full text of 
all constitutional amendments submitted 
to a vote of the people, but the proclama- 
tion posted in each election district need 
not contain the names of any candidates 
but those to be voted for in such dis- 
trict." 

The first enactment requires the sheriff 
to give notice in not more than four 
weekly or daily newspapers, once a week 
twenty days before the general election^ 
of the election by his proclamation. 

The second part of the general election 
law of 1898, requires that the sheriff by 
proclamation, give the required notice, 
at least ten days before the general elec- 
tion, in at least two newspapers as far as 
practicable representing the two political 
parties which at the proceding November 
election, cast the largest and next largest 
number of votes. 

The Act of 1895 only changes the Act 
of 1893 by requiring the proclamation of 
the officer to be inserted in at least three 
newspapers in. the county. 

The Act of 1898 provides that all acts 
or parts of acts inconsistent therewith,, 
shall be and are repealed. The Act of 
1895 contains no repealing clause. 

It is strenuously urged on behalf of the 
plaintiff, that the Act of 1885 limiting 
the sheriff's advertisement to four i^ws-^ 
papers is repealed and that the number 
of newspapers in which he may advertise 
for the county, is discretionary. 

We do not think this contention is 
sound. That portion of the Act of 1885. 
which says that the proclamation shall 
not be published in more than four news- 
papers, is not inconsistent with that o£ 
A. D. 1893, which provides for not less. 
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tbaa two, or that of A. D. 1895, which 
prescribes publication in not less than 
three newspapers. Each of said acts fix 
a . minium but no mazium number of 
newspapers to be designated and used by 
the sheri£f, according to the Acts of As 
sembly, and that the same be certified by 
him to the Commissioners. Nor is there 
any mandate in either of the Acts of 1898 
or 1895 (o oiii^t publication in a German 
newspaper, where one is published in the 
county. 

The Act of 1885 was framed and pass- 
ed specially to regulate the publication 
of the sheriff's proclamation. The Act 
of 1898 was part of the general election 
law of that year, and as we have seen, 
the Act of 1895, was simply to amend 
section ten of the Act of 1893. It is 
without a repealing clause. It is not the 
substitution of a general procedure on 
the subject of litigation, intended to sup- 
ply the previous act, and therefore a re- 
peal of ' he same. 

**To repeal a statute by implication 
there must be a repugnancy between the 
provisions of the new and the old, so 
positive as to be irreconcilable; Potter's 
Dwarries on Statutes, 154 n. 4, and the 
cases there collected. Where a late 
statute is absolutely repugnant to a former 
one, only in part, it repeals the former 
one only so far as the repugoancy ex- 
tends, and leaves all the remainder in 
force;" Van Renssellaer v. Snyder, 9 
Barb 308. We quote the above from, 
In re Contested Election of Barber, 86 
Pa. 392. 

There is not any such repugnancy be- 
tween the requirements and provisions of 
the Acts of 1885 and 1895, as must be 
apparent to enable us to declare the Act 
of 1885, limiting the sheriff to not ex- 
ceeding four newspapers, is i:epealed by 
the Act of 1895 On the other hand the 
two acts can be read and can stand to 
gether to read **in at least three and not 
more than four newspapers. " And this 
construction is not only justified by the 
language of the acts but by a proper inter- 
pretation of the will of the legislature, to 
wit: to accomplish the object of giving 
proper notice of the election, and at the 
same time avoid the imposition of 
unnecessary expense upon the several 
counties. Implied repeal is not favored 
by the courts, and there is not any speci- 



fic repeal by plain designation or refer- 
ence to the Act of 1885. 

We therefore hold that the two acts in 
question: one limiting the number of 
newspapers in which the sheriff's procla- 
mation may be legally published and the 
CQunty charged for the same, and the 
other fixing the minium number of such 
newspapers, must be read together; and 
it follows that the county, under the law, 
is not liable, in this action. 

Further, if the Act of 1885 should be 
regarded as repealed and the number of 
papers in which the sheriff could adver- 
tise his elecdon proclamation be held in 
his discretion, has there been that faithfol 
exercise of discretion in this instance, 
which will make his acts binding on the 
county? 

It is truly said by Wheaton, J., in 
Mason against Hay etal., 12 Dist. R. 
"The most ordinary regard for the re- 
sponsibilities which rest upon him ought 
to lead every public oflBcer, in the ex- 
penditure of public funds, to exercise the 
same care and judgment, and to gi^e the 
matter the same business thought and 
integrity which he would exercise and 
give to his own private affairs. No pub- 
lic official has the right to be wastelul of 
the money of the taxpayers, because it is 
the custom, or because his predecessors 
in office have followed such a course." 

"Discretion ' means a decision of what ^ 
is just and proper under the circumstan- 
ces; Bouvier's Law Die, quoted in Mur- 
ry V. Buell, 74 Wis. 18. 

"Where anything is left to any person 
to be done according to his discretion, 
the law intends it must be done with 
sound discretion, and according to law, 
and the Court of King's Bench hath 
power to redress things that are other- 
wise done, notwithstanding they are left 
to the discretion of those that do them;" 
Tomlin's Law Diet. Vol. I, tit "Discre- 
tion/ "And though there be a lati- 
tude of discretion given one, yet he is 
circumscribed, that what he does be 
necessary and convenient, without which 
no libeny can defend it;" Ibid. This is 
quoted in the Supreme Court's opinion 
in Schlondecker v. Marshall, 72 Pa. 200. 

"It is a rule of statutory construction 
that the general words of a statute giving 
a discretion to offi ^ers, apparently unlimit- 
ed, are limited to a legal, reasonable and 
just discretion, having reference to the 
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object of the statute; United States v. 
Doherty, 27 Fed. Rep. 730. 

Uader a grant of general discretionary 
power, without qualification, the exer- 
cise of the officer's discretion, is limited 
to the evident purpose of the grant and 
to what is known as sound legal discre- 
tion, excluding all arbitrary, capricious, 
inquisitorial and oppressive proceedings; 
.12 Am. & Eng. Enc. Law 455. 

Tested by these well established rules, 
how do the actions of the Sheriff of York 
County appear? 

The Act of 1895 prescribes the matter 
to be published by the Sheriff in his pro- 
clamation. It should be necessarily com- 
paratively brief, compared to that which 
must have been published here, as is 
forcibly shown by the amount charged 
^y the plaintiff, 3741 lines at 10 cents a 
aine, $374 10. 

And then an insertion of the procla- 
mation was made in six daily newspapers 
and six weekly newspapers of the county* 
at the s me rate, at a total cost in all of 
^,489 20. by one publication in each 
newspaper. The case stated shows no 
•contract to reduce the expense of publi- 
-catlon as was shown to have been done 
by the officer in the case of Mason v. 
Hay. 12 Dist. R. 17, in which case the 
sheriff specially contracted with the pub- 
lishers, so that the amount to be paid by 
the county in ten newspapers did not ex- 
•ceed the amount which at regular rate 
would have been payable to the number 
of newspapers authorized by law. 

What is not stt out in the case stated 
must be treated as not existing. Can 
the action of the sheriff, acting as is 
claimed, in his discretion, be held to be 
legal under the authorities cited, to bind 
the county to the payment of the exorbi- 
tant sum claimed by the Gazette and 
other newspapers for the publication? 
Has he, in the exercise of the discretion 
claimed for him. **exercised the same 
•care and judgment, and honestly given 
this matter the same business thought 
and integrity which he would have ex- 
ercised in his own private affairs?** 

It cannot be seriously contended that 
he has, in a measure even, come up to 
the standard required for the exercise of 
•claimed discretion in this matter; but he 



has been wasteful of the money of the 
taxpayer which ''no public official has 
the right to do." 

If it should be held that he could charge 
the county for the publication, in twelve 
newspapers, he could as well for adver- 
tisement in the whole nineteen newspa- 
pers published in the County of York; 
Bartholemew v. Lehigh Co., 146 Pa. 82. 

To sustain the action of Sheriff Peeling 
in this case, would doubtless lead to seri- 
ous abuse. In the light of recent events 
in this county, which seem to indicate 
that the present county auditors are not 
merely performing their duties in a per- 
functory manner, but are actually audit- 
ing, it is not strange that the County 
Commissioners hesitated to pay this bill, 
except on judgment of the court. 

The Sheriff is the agent of the county. 
Persons acting on his orders, rt quests or 
engagements, must see to it that he is 
acting within his powers, if they would 
charge the county. If he exceeded his 
authority it is matter in which the County 
of York has no concern, and it is a ques- 
tion between the plaintiff and the officer; 
Bartholomew v. Lehigh County. 148 Pa. 
82; see page 86; Graham v. Schuylkill 
County, 16 Sup. Ct. R. 180. 

It was not decided in that case whether 
the county can defend on the ground that 
the price or amount for which the sheriff 
undertook to make the county liable, 
is exorbitant or unreasonable. That the 
taxpayers may be protected from imposi- 
tion in payment of large and exorbitant 
and oppressive bills, such as this, we now 
decide that the county can so defend, . If 
on a settlement of the matters between 
the newspapers and the officer, advertis- 
ing beyond his power, is, as stated by 
the State Courts of last resort to be the 
law. the sheriff should suffer, he must 
bear the best he can. The benefit will 
be the relief of the county, aod for the 
public good. It will also be educational 
to the officer, resulting in ^reat improve- 
ment in the exercise of discretionary 
power affecting the public; tor it must 
not be forgotten that * 'public office is a 
public trtist." 

Judgment is entered on the case stated 
in favor of the defendant, the costs to 
follow the judgment, as therein provided. 
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Seip V. Seip. 

Judgment — Collusion — Fraud on wife. 

Defendant purchased a house and lot, receiv- 
ing the purchase money from plaintifif, and gave 
a judgment for the same. Subsequently de- 
fendant and his wife separated, and plaintifif is- 
sued execution on the purchase money judg- 
ment and also on another judgment given for 
money advanced to buy furniture. D;:fendant*s 
wife filed a petition alleging th^t the judgments 
were exclusively oonfesMd with intent to de- 
feat her inchoate dower in defendant's real es- 
tate, and a rule was granted to show cause why 
an issue should not be allowed. Held, that 
the rule must be discharged. 

Uncertain, intangible and almost visionary as 
petitioner's dower right is, considering the age 
and circumstances of the parties, still it exists 
in possibility, and if convinced that there was 
a fraudulent attempt to deprive her of it it 
would be the duty of the Court to at least give 
her an opportunity to show it before a jury 
uniler ah issue framed lor that purpose. 

The loose declahitions of parties — neighbors 
and others — ^to the efifect that the plaintifif had 
^ven the property to her son, can have but 
little weight as against the judgment note itself. 

No doubt the plaintifif may have intended to* 
donate the money represented by this note to 
her son, but it can not be said that she had 
done so so long as she keeps the evidence of it 
in her possession. 

While the issuing of execution on a judgment 
note the same day it is drawn is irregular, it is 
an irregularity which the parties have a right 
to waive, excepting as against the interests of 
the execution creditors. 

Rule to show cause why an issue should 
not be framed to determine whether or 
not the judgments upon which the above 
writs were issued were exclusively con 
fessed with intent to. defeat Nettie M. 
Seip's inchoate dower in defendant*s real 
estate. 

/. St. Clair McCall for rule. 

R. C. Bair^ contra. 

April 6, 1903. Smwart, J. —Nettie 
M. Seip is the wife of the defendant, 
Alvin Seip. Both are young people — 
perhaps not over twenty- five years of age 
—and in apparently good health. Of 
course life is uncertain, but it may be 
many long years, if ever, before Nettie 
M. Seip would come into the possession 
of the right which she seeks to protect 
in this proceeding. 

The parties have been married four 
years, have two children, and have sepa- 
rated, and the defendant is now under an 
order of the Court of Quarter Sessions to 
provide for his wife. This does not all 



appear on this record, but the Court has 
judicial notice of the fact — having heard! 
the charge of desertion and non- mainten- 
ance and made the order. 

The defendant is a son of Theodore Bi. 
Seip, and as such ^ill be entitled at his^ 
mother's death to one-half of his father's 
estate under his will This had not in 
April, 1900 and has not yet come into 
possession, and will not, according to his- 
rights under his father's will, until his 
mother's death. 

In April, 1900, the defendant, who^ 
was then entirely without means, except- 
ing the interest in his father's estate,, 
purchased at au executor's sale a house- 
and lot in Strinestown for Four Hundred 
Dollars ($400.00 ) His mother, the- 
plaintiff in these writs, paid for the prop- 
erty and had the deed made to the de- 
fendant. On the same day the deed was 
made she took from him a judgment note 
for the full amount of the purcha« e money. 
This she held until Deceml>er last when> 
she caused it to be entered and an execu- 
tion — one of the above writs — to be is- 
sued thereon. No interest was paid on* 
the note at any time by the defendant. 

On the same day that this writ was- 
issued the defendant confessed another 
judgment for Seventy Dollars ($70.00,)* 
to the plaintiff for monies advanced ta 
him to buy furniture and for other pur- 
poses at various times. The note was- 
drawn payable one >ear after date, but 
execution was issued upon it the same 
day it was drawn. It was testified by 
the Squire who drew the note, as well as 
by the defendant, that it was intended to 
l>e payable one day after date instead of 
one year, and that it was erroneously 
drawn at one year. Either way, execu- 
tion on it on the same day it was drawn* 
would have been irregular, but this is an 
irregularity which the parties have a 
right to waive, excepting as against thr 
interests of the execution creditors, and 
did waive; and hence furnishes no reason 
in support of this rule. 

It is contended on behalf of the plain- 
tiff that the purpose of these eitecutions- 
is collusive and fraudulent as again* t 
Nettie M. Seip, the wife of the defend- 
ant, and intended to cheat and defraud 
her out of her inchoate right of dower in 
the defendant's real estate. Uncertain, 
intangible, and almost visionary as thls- 
right is now under the age and circum- 
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stances of the parties, still it exists^ in 
possibility, and therefore if convinoed 
that this is a fraudnlent attempt to de- 
prive her of it it would be the duty of the 
Court to at least give her an opportunity 
to show it before a jury under an issue 
framed for that purpose; Taylor v. Neff, 
9 YoKK Legal Rbcord 5. 

But I am not convinced that the evi- 
dence offered in support of such collusion 
would be sufficient to justify a jury in 
rendering a verdict in favor of the plain- 
tiff. 

The judgment note for Four Hundred 
Dollars ($400. 00,) was given on the same 
day that the defendant took tiile to the 
property. In view of the testimony of 
the defendant, his mother, the plaintiff, 
and the auctioneer, who became security 
for the defendant when he purchased the 
property, that the note was not a mere 
memorandum intended to show an ad- 
vancement to the son, but was for the 
purchase money of the property, contra- 
dicted only by the testimony of Nettie M. 
Seip herself, I can not conclude either 
that the judgment was fraudulent, or that 
a fraudulent use was made of it. The 
loose declarations of parties— neighbors 
and others— to the effect that the plaintiff 
had given the property to her son, can 
have but little weight as against the 
judgment note itself. No . doubt the 
plaintiff may have intended to donate the 
money represented by this note to her 
son, but it can not be said that she had 
done so so long as she keeps the evidence 
of it in her possession. 

The rule in this case is discharged and 
the order staying proceedings on said 
writs is also revoked, at the costs of the 
petitioner. 



Musser v. Musser. 
Divorce — Appearance— Jury Trial. 

A petition for a diyorce was filed December i, 
1902, and the subpoena served on the respond- 
ent December 3, 1902. The suit was made re- 
turnable on January 5, 1903, and on January 9, 
1903 an examiner was appointed. On January 
12, 1903, ttie respondent filed his petition, al- 
leging non-appearance to the lib«l because 
libellant had (promised to quash the proceed- 
ings, and i>etitioner asked for a bill of particu- 
lan and a jury trial. Hbu), that the petition 
must be gracted. 



The mere fact that the defendant did not ap- 
pear in answer to the writ does not prevent him 
from appearing before the examiner, and there 
demanding a trial by jury. 

There is no authority for making a decree 
against him by default for want of an appear- 
ance. 

Rule to show cause. 

James J, Logan for rule. 

John A, Hoober^ contra. 

April 6, 1903. Stewart, J. — The re- 
cord in this case shows that the libelant 
filed her petition for a subpeona in di- 
vorce on December i, 1902, returnable 
to the next term, which was January 5, 
1903. 

The subpoena was served personally 
on. respondent, December 3, 1902. On 
January 9, 1903, on motion of the libell- 
ant's counsel, an examiner was appoint- 
ed to take testimony. 

On January 12, 1903 the respondent 
filed a petition alleging the insufficiency 
of the libel; that he did not appear be- 
cause the libellant had promised him to 
withdraw the libel and have the proceed- 
ings quashed; that she did not do ^, but 
on the contrary had had an examiner ap- 
pointed to take testimony. He prays 
that he may be allowed to appear and 
have a rule on the libellant to file a bill 
of particulars; he also demands a trial by 
jury and asks to have the appointment of 
the examiner vacated. 

The libellant in an answer to this rule 
denies that she promised to withdraw the 
libel and have the proceedings quashed, 
and no evidence has been offered as to 
this dispute question of fact. Had the 
proceedings gone on to any length it 
would have been the duty of the Court 
to insist upon proof of this alleged decep- 
tion, and bad the fact not been establish- 
ed, to have dismissed the rule. But the 
proceedings had been practically only 
begun when the defendant came into 
court and demanded a bill of particulars, 
which he is entitled to under the statute; 
Act May 25, 1878, P. L. 156, Sec. i; 
and to a jury trial. The mere fact that 
he did not appear in answer to the writ 
does not- prevent him from appearing be^ 
fore the examiner, and there demanding 
a trial by jury; Derringer v. Derringer, 
8 Philadelphia 269. 

There is no authority for making a de- 
cree against him by default for want of 
an appearance. Besides he has been ac- 
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tive in asserting his rights. The sub- 
poena was returnable January 5, 1903, 
as stated. The examiner was appointed 
four days after that, and tiiree days later 
he filed his petition for this rule. 

It is said, ''In no other class of cases 
is it so much the duty of the Court to 
see that no injustice is done. It always 
lends a willing ear to excuses for non- 
compliance with the rules and seldom re- 
fuses an application the purpose of which 
is to show that the divorce should not be 
decreed, come what may;'* Shay v. Shay, 
9 Philadelphia 521. 

The rule granted in this case January 
12, 1903. is made absolute; the respond- 
ent is allowed to enter an appearance and 
apply for a rule on the libellant for a bill 
of particulars; and the appointment of 
the examiner is revoked. 



C. P. No. I, of Allegheny Co, 

Thomas v. The Western Union Telegraph Co. 

Telegram — Remote elements of damage. 

Upon a demurrer to plaintiff's statement of 
claim in an action by A against a telegraph 
company for its alleged negligent failure to de- 
liver a telegram announcing the death ot his 
father-in-law, and the time and place of burial; 
Hbi<d, sustaining the demurrer, that **profits" 
lost and ''mental pain" suffered by plaintiff 
were elements remote, speculative and uncer- 
tain. 

Hudson & Howley for plaintiff. 

/. S. & E, G. Ferguson for defendant. 

January 7, 1903. Brown, J. — This 
is an action by W. Larue Thomas against 
the Western Union Telegraph Company 
to recover damages for an alleged negli- 
gent failure to deliver a telegram. In 
his statement of claim the plaintiff avers 
that prior to March 19, lyoi, his wife's 
father being ill at Danville, Kentucky, 
she left Pittsburgh to visit him, that hav 
ing important business engagements in 
Philadelphia and New York, he request- 
ed his wife to wire him the condition of 
her father, so that if it was serious he 
could postpone his business engagements 
and go at once to Danville; that he re- 
mained ia his office several days awaiting 
a reply from his wife or some of her re- 
latives; that on March 19, 1902, Augusta 
Rogers, a friend of the family, sent him 
a dispatch that Dr. Wardroper (presum- 
ably his father- in law) had died at noon 
that day and would he buried at noon 
Friday at Lexington; that this telegram 
was addressed to him at No. 303 Monon 



gahela National Bank building, Pitts- 
burgh, Pa. ; that the defendant delivered 
it at the Monongahela Hotel; that he 
had no knowledge of the telegram for two 
days thereafter, and as resultant dam- 
ages he avers: (a) *'That he was de- 
tained in his office in the city of Pitts- 
burgh and prevented from going to the 
cities of Philadelphia and New York to 
attend to certain business matters, by 
reason thereof he sustained loss to ths 
amount of $5,000;'' and (b) ''that he 
was not able to attend the funeral of his 
father- in-law, and suffered much mental 
pain." The damages are laid at $10,000. 

The defendant filed a demurrer, alleg- 
ing in substance that the plaintiff's state- 
ment of claim does not set forth a cause 
of action entitling him to damages. 

The telegram is not a message relating 
to business matters of the plaintiff in 
Philadelphia or New York; it is solely a 
death and funeral notice. The business 
loss of $5,000 bears no proximate rela- 
tion to the subject matter of the message. 
That this element of damage is remote 
and cannot be allowed, is a proposition 
too plain to require the citation of au- 
thorities. 

Is the '^mental pain" suffered by the 
plaintiff a legal element of damage? It 
is often such, but only in three classes of 
cases growing out of (a) physical injuries 
arising from negligence, (b) breach of 
contract of marriage, and (c) wilful 
wrongs affecting the liberty, character, 
reputation, personal security or domestic 
relations of the injured party. As the 
plaintiff's ''mental pain" is not connect- 
ed with any physical injury or wilful 
wrong, he cannot recover. For this ele- 
ment, as an independent cause of action, 
is too remote, speculative and uncertain. 
The great weight of authority in tele- 
graph cases supports this conclusion. 
(Connelley v. Western Union Tel. Co., 
decided January 23, 1902, by the Su- 
preme Court of Appeals of Virginia, L. 
R. A. vol. 56, page 663. where the 
decisions in the State and Federal Courts 
are reviewed. ) 

In Western Union Telegraph Co. v. 
Ferguson, 157 Ind. 64, it is said: **There 
is no open or practical means by which 
the damages occasioned by a negligent 
act that causes only mental anguish can 
be assessed. On account of mere diffi- 
culties, courts do not and should not 
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falter in finding remedies; bnt it is not a 
question of difficulties, purely, when it is 
proposed to violate the natural principles 
of justice and fair play. The parties to a 
lawsuit should have an even chance. 
The damages for which the plaintiff seeks 
compensation should be shown by evi- 
dence that the defendant may test, im- 
peach, refute When the plaintiff asks 
to recover for physical injuries, open or 
hidden, the court may require him. as a 
condition of prosecuting his case, to sub- 
mit his person to an examination by 
medical experts, who may be called as 
witnesses by the defendant .... 
Now, the mental anguish for which dam- 
ages are allowable is incident to and de- 
pendent upon the nature and extent of 
the physical inj ury . And although there 
can be no absolute standard for measur- 
ing mental anguish in terms of money, 
nor for measuring physical injuries, yet 
it is apparent that , . . . physical 
injuries .... established by evi- 
dence open to both sides, furnish a means 
of testing in some degree the existence 
and extent of the mental anguish of the 
plaintiff outside of his mere assertions. 
. . . . Even in the cases of libel, 
malicious prosecution, and the like, in 
which punitive damages may be added to 
compensatory, the mental anguish of 
which cognizance is taken is measured 
by the enormity of the wilful offense, the 
nature and extent of which are establish- 
ed by evidence open to both sides." 

The principle of these cases is ruled in 
Ewing V. P.. C. &St. L. Ry. Co., 147 
Pa. 40. 

Demurrer sustained and judgment 
thereon entered in favor of the defendant. 



C. P. of 



Delaware Co. 



Sciullo V. Pucinni. 



Slander — Affidavit to hold to bail — Suffi- 
ciency of—Pradice^Jurisdiction, 

An affidavit to hold the defendant to bail for 
slanderons words sp >ken must set forth speci- 
fically the location of the place within the 
coupty where the defendant lives, and that the 
words were spoken within the county where 
the writ is demanded. It must also state de- 
finitely upon what the claim of special damage 
is based. 

If in an action for slanderous words spoken the 
affidavit to hold bail does not set forth specifi- 
<*ally idl of the required allegations the defend- 
ant will be admitted to common bail. 

Rule to show cause why defendant 



should not be discharged on common 
bail. 

This is an action for slanderous words 
spoken. The aflSdavit of the plaintiff 
was, in part, as follows: 

**Dominia di Sciullo, on oath, says she 
is the wife of Joseph di Sciullo, and lives 
with him afLocksley, Delaware county. 
Pa. , where they have resided for about 
two years and a half 

Deponent further saith that Joseph 
Puccini, on or about the twenty-second 
day of December, A. D. 1902, at Xocks* 
ley Quarry,* near Locksley aforesaid, 
spoke of and concerning deponent in the 
presence and hearing of a number of per- 
sons the following false, scandalous and 
malicious words. * * The words were then 
set forth, together with the plaintiff s in- 
terpretation of them, after which follow 
ed: **Deponent further saith that said 
charge is untrue, and that she had never 
been guilty of such behavior, or been 
heretofore suspected of the same. De- 
ponent has sustained, by reason of the 
grievances above mentioned, loss to an 
amount exceeding $1,000 in business and 
character." 

W. Roger Fronefield and /. E. John- 
son for rule. 

Geo, T. Butler, contra. 

February ^5, 1903. Johnson. P. J. — 
Under all the decisions this affidavit is 
not sufBcicntly specific as to the place 
where the slanderous words were said to 
have been spoken. 

It sets forth that the defendant lives at 
Locksley, Delaware county, Pennsylva- 
nia. Whether Locksley is a Borough, 
City, Township, Village. Insane Asylum, 
or som ithing else does not appear. 

It further sets forth that the words 
were spoken at **Locksley Quarry," near 
Locksley aforesaid. Whether Locksley 
Quarry is in Delaware county or some 
other county does not appear. And as 
** Locksley Quarry" is itself a quotation, 
it is not clear whether it is a qvarry or 
the name of something else. 

The afiBdavit is also defective as to 
special damage. 

The amount is not definite. It claims 
to be in part for loss of business. The 
defendant is a married woman. It does 
not state that she is engaged in business, 
nor in what way the business would be 
affected by the alleged slander. 

Rule to admit to common bail absolute. 
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C. p. of 



Lackawanna Co. 



Maddocks v. McGann. 



Mechanics' Lien — Curtilage — Notice. 

The fifth paragraph of Section ii of Me- 
chaniai Lien law of June 4, 1901 , P. L. 431* re- 
quires that the lien shall state, inter alia, 
whether it is ^'claimed against the fee itself, or 
a lesser estate or interest therein." 

The word •'curtilage** can hare no possible 
reference to the quantity of the estate subject 
to the lien. 

Section 8 of the Act of 190 1 provides how a 
notice of the claimant's intention to file a lien 
shall be served. 

It is not a compliance with this section to 
leave a notice at the dwelling house of the 
owner with an adult member of the family. 

The said lien law of June 4, 1901, P. L. 431, 
is comprehensive in its scope and deserves the 
close scrutiny of the profession, as the practice 
under it, in regard to liens, is very materially 
changed. 

Rule to strike off lien, 

W. M. Bunnell, for plaintiff. • 

O. P, Partridge for defendant. 

November 3. 1902. Edwards, P. J. 
— The new mechanics' lien law of June 4, 
1 90 1, P. L. 431, is comprehensive in its 
scope; and'it deserves the close scrutiny 
of the profession^ because the practice in 
relation to liens is changed very ma- 
terially. A few of the liens under this 
act of assembly have been before us, and 
if our recollection serves us rightly, we 
have not found one which complies in all 
particulars with the requirements of the 
act. 

While the Act of 190 1 is elaborate in 
its provisions, it is nevertheless clear in 
its terms. As an example of lucidity in 
the art of legislative expression it de- 
serves high commendation 

In prepairing a lien the first question 
that suggests itself is: What should the 
lien contain? What are the essential 
averments a lien should set forth in order 
to protect it irom the successful attack of 
an exceptant? Section eleven of the act 
answers this question fully. It does so 
in eleven paragraphs and in plain Eng- 
lish. It is not necessary to insert them 
here. 

Ttie fifth paragraph of section i r re 
quires the lien to state, inter alia, whether 
it is * 'claimed against the fee itself, or a 
lesser estate or interest therein." The 
lien now before us fails to meet this re- 
quirement. It sets forth that the lien is 



qlaimed '^against the building and cur* 
tilage ** The word * 'curtilage" can 
have no possible reference to the quantity 
of the estate subject to the lien. This 
omission is the subject of one of the ex- 
ceptions. 

The seventh paragraph of section 1 1 
requires the claimant should state, 
' wether he has any note or other collat- 
eral security for his claim, and if so 
what it is.*' The lien in the present 
case says the claimant has no collateral 
security, but the word *'note*' in the 
printed blank has been deliberately eras- 
ed. We cannot escape the conclusion 
that the claimant has a note and that be 
has failed to state "what it is.** This 
oefect or omission is of no moment in this 
case, because it is not made the subject 
of an exception. 

Exception is taken also to the lumping 
charge in the bill of particulars, the claim- 
ant ^ing a sub- contractor. The charge 
reads thus: ''Claim $150, less payment 
of cash $40; $110 the amount for which 
lien is claimed.** This would seem to be 
a very meager statement of a claim by a 
subcontractor, but with this statement 
must be taken the averment under the 
heading "copy of contract,*' in these 
words: "Contract was not in writing. 
Maddocks agreed with McAndrew, P. J., 
to furnish all gutters, conductors val- 
leys, hot air pipes, registers, furnace, 
heater pipes and all labor necessary for 
the erection of same for the sum of $150, 
to be placed in building of said P. J. 
McCann.'* The sixth paragraph of 
section 11 aforesaid requires, "A detailed 
statement of the kind and character of 
the labor or materials furnished, or both, 
and the prices charged for each thereof, 
when the contract is with other than the 
owner, or not for an agreed sum." The 
contract in the present instance is with 
"other than the owner,*' but it is "for 
an agreed sum,** to wit. $150. We 
therefore think that the exception to the 
"detailed statement** is not well taken 
and should be overruled. 

Another exception relates to the ser- 
vice of the notice of the claimant's inten- 
tion to file a lien. This he must do ac- 
cording to section 8 of the Act of 1901. 
How must this notice be served? He 
"must give to the owner written notice." 
Service of this notice "may be made per- 
sonally on the owner anywhere;'* but "if 
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he cannot be served in the county where 
the structure is situated," the notice 
**may be served on the architect, agtnt 
-or pirty in possession '* If there *'bi 
no architect, agent or party in posses- 
sion" the notice ** may be posted on the 
most public part of the structure." The 
notice in this case ^^as left at McCann's 
dwelling house with an adult member of 
the family. There is no provision in the 
Act of 1 90 1 for such a service. The ex- 
•ception to the service of the notice is. 
therefore, well taken. 

It is proper also to call attention to 
section 2 1 of said act of assembly which 
provides that a * 'claimant within a month 
after the filing of the claim' shall serve 
a notice of the fact of filing it upon the 
owner. A sub-contractor therefore is 
bound to serve two notices, one under 
section 8, of his intention to file a lien, 
and another, under section 21, informing 
the owner that a lien has been filed. The 
lien before us is fatally defective in this 
respect; but, as there is no exception to 
the want of the second notice, the claim- 
ant is not prejudleed by reason of this 
defect. 

For the reasons stated in this opinion 
the rule in this case is made absolute and 
the lien is stricken off. 



County of York v. Ziegler and Altland. 
County Auditors — Report of ^Notice to 
parties intended, 

A report of the County Auditofit, when prop- 
erly filed haa the effect of a judgment against 
the real estate of the officer against whom a 
balance is found. 

Upon the filing ot such a report, it becomes 
the duty of the Protbonotary to enter judgnient 
for the amount of the surcharge, and index the 
-same in the judgment docket. 

In order to surcharge any county officer, it is 
necessaiT that he shall first be summoned to 
•appear before the Arditors, and notified that 
"his accounts are being investigated. 

The notice shbuld be in writing, formally 
and specifically informing the officer that his 
accounts are being audited by the County Aud- 
itors, and that unless satisfactoiy explanations 
•are given smrcharges will be made. 

The appearance of the Auditors at the Com- 
missioners* office, with the announcement that 
the former were ready to perform their duties, 
-aad a request for books, papers and accounts. 



with the further ann')uncement that the Com- 
missioners could be present if they so desired, 
is not a sufficient notice. 

Neither is it a sufficient notice that they were 
subpoenaed to attend as viitnesses and did so at- 
tend. 

Nor can they be charged with notice because 
of an entry on the stenographer's notes that the 
eviflence taken would be used,' for the purpose 
of adjusting their accounts, in the absence of 
any proof that they were present when the 
entry was dictated. 

The accounts will be re- audited at the next 
meeting of the County Auditors, when legal 
notice can be served on the officers or former 
cfficers to appear, and the audit can be held 
with the same effect as i f properly held at the 
usual time. 

The audit being stricken off and set aside, it 
no longer has a conclusive effect, and the judg- 
ments entered thereon must also be stricken off. 

In the matter of the County Auditors 
Report, settling the accounts of the above 
named Eli H. Ziegler and Friezer Alt- 
land as County Commissioners for the 
year 1902. 

1. Rule to strike off the above judg- 
ment. 

2. Rule to show cause why the Audi- 
tors* Report of said Commissioner's ac- 
counts as County Commissioners for the 
year 1902 should not be set aside and 
stricken irom the records of the Court. 

Cochran 6f Williams, John A, Hooter 
and N. M, Wanner for rule. 
E> D, Ziegler & Son, contra. 

April 18, 1903. BiTTKNGKR, P. J. — 

The above mentioned rules, were granted 
in order of time, as follows: the first on 
March 9, 1903. the second on March 30, 
1903. 

The parties took testimony for and 
against the second rule, which was read 
and submitted to the Court, when the 
rules were argued by counsel, April 14, 
1903 

The County Auditors on February 10, 
1903, filed their report in this Court, in 
which they surcharged the aforesaid late 
Commissioners in the sum of $13,214.26; 
and on the same day the Protbonotary 
entered and indexed judgment for said 
amount. 

The application for the first rule is 
made on the ground that there is no war- 
rant in law for the entry of the said judg- 
ment by the Protbonotary, until after a 
verdict, by & jury, in the trial of the oflS- 
dal provided by law, when the same wil 
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be entered for any balance fotind dne by 
the officer whose account is audited. 

The application for the set ing aside 
and striking off the record of the report 
as stated in the petition is for the alleged 
want of summons or notice, sufficient in 
law to sustain the surcharge made by the 
Auditors against the petitioners, as ap- 
pears in the report of the County Au- 
ditors. 

Can the Court, independent of making 
the second rule absolute, strike the 
judgment off the record? 

The Act of Assembly of 1834 says the 
report of the County Auditors when prop- 
erly filed shall have the effect of a judg- 
ment against the real estate of the officer 
against whom a balance shall be found. 

For the purpose of giving notice to in 
nocent purchasers and judgment creditors, 
it became the duty of the Prothonotary, 
upon the filing of the report, to enter 
judgment for the amount of the sur- 
charge; Snyder County's Appeal, 3 
Grant 38. Said case decides that the Act 
of March 29, 1827, Sm. 319, Purdon 
page 1 100, pi. 36, requires, to make the 
balance shown by such report, against 
any accounting officer, a lien against his 
real estate enfordble against innocent 
purchasers or subsequent lien creditors, 
such balance must be entered and in- 
dexed in the judgment docket; see also 
Armstrong County v. M^Kale, 172 Pa. 
64. J 

The Act of June 15, 1871, P. L. 387, 
Purdon, page 1843, pi. 30, provides that 
"When any proceedings in lunacy, ha- 
bitual drunkenness, to revive and con- 
tinue the lien of debts against a dece- 
dent's estate, by bill or otherwise, or a 
petition to declare void any agreement, 
deed or other paper or proceeding, con- 
veying or vesting title in real estate in 
this Commonwealth, or any other pro- 
ceeding by which purchasers of real es- 
tate would be df emed to have construc- 
tive notice, shall have been commenced 
in any of the Courts of this Common- 
wealth it shall be the duty of the several 
prothonotaries and clerks to enter the 
same upon the judgment index or dockets 
of said court, and to certify the same as 
liens in any certificate of liens that they 
may be required to make by virtue of 
their office." This Act of Assembly re- 
quires the entry of the balances found in 
a proceeding like this by the County Au- 



ditors, in the judgment docket and index: 
when the report is filed in court. The 
entries, therefore, being in accordance- 
with the practice of this court for more 
than half a century, and being regular 
on their face, and as required by the Act 
of Assembly quoted, cannot be stricken 
from the record so long as the report of 
the auditors is not set aside or stricken* 
off. A judgment can only be stricken off' 
for want of jurisdiction or an irregularity 
on its ftice; Horner v. Horner, 39 Pa. 
126; Braden v. Gilland, 67 Pa. 34. 

The second question for consideration 
is: should the report of the County Audi* 
tors auditing the accounts under consid- 
eration, be set aside or stricken from the 
record because the petitioners were not 
legally notified and summoned by the 
auditors. 

Several notices are relied upon by the 
present County Commissioners and Au- 
ditors as giving the petitioners the re- 
quired notice. 

The first is at the assembling of the 
Auditors for the discharge of their duties- 
in January of this year. There is a sharp- 
conflict of testimony as to whom were 
present and what took place at the com- 
missioner's office. Taken in its most 
favorable light to the contention of the 
Auditors, two of them called at the office 
of the County Commissioners and there 
informed two of the late commissioners^ 
the petitioners, that they were ready to- 
perform their duties, and requested their 
books, papers and accounts, for the audit,, 
and that they could be present if they 
desired. This is denied by the peti- 
tioncers, but if it was said to them it was* 
just what would invariably occur to in- 
augurate the work of the County Audi- 
tors. It cannot be held sufficient notice^ 
under the cases of Wilson v. Clarion Co.,. 
2 Pa. 17; Blackmore v, Allegheny Co., 
51 Pa 160; Snyder Co.'s Appeal, 3, 
Grant 38; Brown v. Commonwealth, 2 
Rawle 40: Centre County v. Kline, 9- 
Dis. Reports 738. 

The second notice relied on are the 
subpoenas to petitioners to attend as wit- 
nesses, their appearance and attendance 
as such, and their testifying in regard to 
many of the raised and altered bills, the 
subject of surcharge, and their acts in 
making out and delivering warrants for 
the same. It is not clearly proven that 
either of them were legally subpoenaed 
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by having had read to them or reading 
themselves, or either of them, either of 
the subpoenas. If they had been read to 
them, it would not prove notice. Such a 
ruling would be harsh and unfair for the 
reason that the only material matter to 
be observed and remembered by the wit 
ness in the service of a subpoena is the 
time and place of meeting or hearing, at 
which the witness is required to appear 
and testify. 

Neither can Eli H. Ziegler be charged 
with knowledge of the contents or pur- 
port of the entry on the stenographer's 
notes by E. Dean Ziegler, Esq., counsel 
for the Auditors, that the evidence taken 
touching the bills, vouchers and accounts, 
would be used for the purpose of adjust- 
ing the accounts of the Commissioners 
and Treasurer, and surcharge them; as 
contained on page 145 of the testimony 
taken by the County Auditors. Eli H. 
Ziegler has not been proven, to our satis 
faction, to have been present when said 
entry was made on the notes, nor is it 
testified by any one, that he was within 
hearing of the counsel for the auditors 
when the same was dictated, or that he 
heard it. So, also, the letter of E. Dean 
Ziegler, Esq. , requesting the presence of 
Eli H. Ziegler before the Auditors must 
be held ineffective as notice to him that 
his accounts were under consideration by 
the auditors and that his presence was 
required in connection therewith. It is 
general in its terms and gives no specific 
notice. 

It is true that the petitioners, Eli H. 
Ziegler and Priezer Altland, appeared as 
witnesses* in obedience to the subpoenas, 
and were sharply questioned by the counsel 
for the auditors as to the practice in the 
commissioner's office, as to the examin- 
ing or not examining bills for approval, 
and the signing and delivering of war 
rants, yet this involved only the raised, 
altered and twice presented and twice 
paid bills. The petitioners may properly 
be held to have had, in the extended ano 
rigid examination to which they were sub- 
jected as to these particular bills sufficient 
toptit them on guard, and to suggest to 
them that they might be held guilty of 
negligence and surcharged. They both 
testify, however, that they at no time 
had any knowledge of any trouble with 
their own accounts, and that they be- 
lieved that their examination as witnesses 



was only to charge William O. Thomp- 
Fon. the County Treasurer, and not to 
effect in any manner themselves or their 
accounts and estates 

The circumstances attending their pro- 
duction as witness at the hearing of the 
auditors, and the presence there of Wil- 
liam O. Thompson with his counsel H. 
C Niles, Esq., who cross-examined the 
witnesses, were likely to impress the peti- 
tioners that they were only attending as- 
witnesses to the end of surcharging Wil- 
liam O. Thompson as late Treasurer of 
the county, and not in their own interests. 
Indeed the letter of E. Dean Ziegler. Esq., 
to Eli H. Ziegler, one of the petitioners,, 
was that his milage and days attendance 
would be paid. This is inconsistent with 
the idea that he was summoned in his* 
own behalf, when he could not be paid 
by the county as a witness, as the audi- 
tors themselves decide in striking out 
and disallowing a bill of like character*- 
The failure of the petitioners to appear 
in their own behalf, represented by coun- 
sel, tends strongly to indicate the absence 
of the notice required, of the fact that 
their accounts were not satisfactory and 
that a surcharge was probable. 

The decisions are that officers such as 
the petitioners cannot be surcharged by 
the County Auditors unless they have 
first been summoned to appear at the 
audit. It has never to our knowledge, 
been judicially determined in what form 
the summons must be, whether written 
or verbal, but it is clear that notice cam 
not be held to have been legally given 
when the Auditors made application for- 
the books, accounts and papers ef the- 
Commissioners, when it appears the Aodi-r- 
tors had no knowledge of any irregularity, 
wrong or negligence. That was neither 
a notice or summons as required by the 
decision of the courts. Neither can the 
service of a legal summons of the peti- 
tioners be found from their having been 
called and examined as witnesses in aik 
investigation of the late Treasurer's ac- 
counts, although those accounts (many 
or most of them) were the same on which) 
they themselves were surcharged. 

Of the $13,21426 found against the 
petitioners $8,409.95 is on bills duplicat- 
ed in payment, altered and raised. The- 
balance was for bills found to be unwar- 
ranted, exhorbitant, unjust and illegal, 
or partly so, amounting to the balance off 
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the surcharge. With bat one exception, 
the petitioners were not called upon to 
explain or sustain the latter bills. 

This must necessarily make the audit 
invalid to charge the petitioners, their 
estates and thtir bondsmen. Indeed the 
alleged notices are more calculated to 
mislead the petitioners than give them a 
legal summons. 

While the report does not show on its 
face that the petitioners were legally 
summoned before the County Auditors, 
at the audit of their accounts, it does 
nhow, on page 4, that when the Gazette 
bill for printing, amounting to ^1,545 75 
was under investigation, before final ac- 
tion on the same, when the same was re- 
duced to $445 75, that Lemon Love, one 
of the owners of the Gazette, was present 
and had an opportunity to examine the 
witnesses if he so desired, and that the 
said Gazette Company was notified in 
writing that this bill and other bills of 
said Company were under investigation, 
and that they had a right io appear and 
be heard if they so desired. Instead of 
the written notice to the Gazette Com- 
pany it should have been given to the 
petitioners, whose accounts were being 
audited, and who are charged in the re 
port. Every citizen, in an adverse legal 
proceeding, is entitled to have his day in 
court, otherwise the court is without 
jurisdiction. 

In our opinion the notice should have 
been in writing, formally and specifically 
informing the petitioners their accounts 
were being audited by the County Auditors 
4ind that unless satisfactory explanations 
were given surcharges would be made. 
This would have enabled them to attend 
<with counsel and made the report, unless 
appealed from in the time specified by 
law, final and conclusive. 

The petitioners have appealed since the 
entering of the rules, and the accounts 
^re open. We cannot strike off the judg- 
ments or surcharges. The audit of the 
. accounts of these officers must stand or 
fall as a whole. As said by Judge Dun- 
ham in Wyoming County's Auditors 
Report, supra 161. If no notice was given 
no part of the audit is conclusive 
on those requiring notice. If the audit 
. as to the petitioner's accounts is strick- 
en off and set aside it can of course 
no longer have any conclusive effect. 
The county and tbe officers will each 



have their full legal rights in the audit 
of these accounts. At next year's audit 
the Auditors can serve a legal summons 
to the petitioners to appear, and audit 
the accounts with the same effect they 
could have audited at the last audit. 

After due consideration the audit of 
the County Auditors of the accounts of 
the petitioners for the year 1902 and the 
report and judgment entered thereon 
and indexed are set aside and stricken off 
the record of the Court, at the costs of 
the'County of York. 



County of York v. Ziegler et al. No. 2. 

Auditors* Report— Judgment thereon. 

A jadgmeut founded on the reports of the 
County Auditors, proper and regular on its face, 
cannot be stricken ofif; but it the report Mis 
because of lack of proper notice, the judgment 
fall with it. 

1. Rule to strike off judgment. 

2. Rule to set aside audit and strike 
off Auditors* Report on wuich judgment 
was entered. 

Cochran & Williams, John A. Hoober 
and A^. M, Wanner for rule. 
E. D Ziegler & Son, contra. 

April 18, 1903. BiTTRNGER, P. J. — 
We have this day filed an opinion in 
judi;ment No. 231, January Term, 1903, 
in which the same questions arising in 
this cise, are involved. We therein, de- 
cide, that the judgment being proper and 
regular on its face, it cannot l>e stricken 
off the record of the court, on the first 
rule, but that inasmuch as it does not 
appear in the report, or from the evidence 
submitted, that the defendants were legally 
summoned to appear before the Auditors 
at the audit, the audit must be set aside, 
and the report and proceedings stricken 
from the record. Jeremiah Z. Hilde- 
brand, one of the above named defend- 
ants has not joined in the petitions for 
the relief mentioned therein. 

For the reasons given in No. 231, 
above mentiou'^d, the same order most 
be made in this case, so far as the de* 
fendants Eli H. Ziegler and Friezer Alt- 
land are affected, or concerned. 

After the rules shall have been made 
absolute there will be no condusiveoess 
of audit or judgments in the way of a 
legal audit of the accounts of the peti- 
tioners, after a legal summons to them 
to appear at the hearing l>efore the An- 



Digitized by 



Google 



YORK LEGAL BIECORD. 



^tors at their next atmtial session, said 
accounts may be legally audited. 

The rules are made absolute as to Eli 
H. Ziegler and Friczer Altland, the peti- 
tioners, and the audit as to their accounts 
is set aside, and the Report of the County 
Auditors as to accounts of the said peti- 
tioners, and the judgments entered there- 
on are stricken from the record, at the 
costs of the County of York. 



iH 



County of York v. Zlegler et al. No. 3. 
Auditors' Report — Rea'Udit, 

Where appeals have been taken from the re- 

rts of the County auditors, if the report must 
set aside for lack of proper notice, the ac- 
counts can be re-audited at the next annual 
meeting of the Auditors. 

Cochran & Williams ^ John A, Hoober 
and A^. M, Wanner for rule. 

E. D, Ziegler & Son, contra. 

2. Rule to set aside audit and strike off 
Auditors' Report on which judgment is 
entered. 

April l8, 1903. BiTTENGBR, P. J. — 
We have this day filed an opinion in No. 
231, January Term, 1903. in this Court, 
in which the .«ame questions arising in 
this case, are involved. It is therein de- 
cided that the judgment being properly 
entered, and regular on its face, without 
the report is set aside and stricken off, 
cannot be stricken off the record of the 
court; but that inasmuch that it does not 
appear in the report or by the evidence 
submitted, that the defendants were 
legally summoned to appear before the 
Auditors, when the audit was had the 
audit must be set aside and the report 
and proceedings stricken from the record. 
For the reasons stated in said opinion the 
same order must be made in this case. 

As to the judgment against John Mil- 
ler's estate there was no summons or 
notice, nor attempt to give any to Sarah 
Miller, executrix of decedent, to appear 
before the Auditors. 

Appeals have been taken, and the ac- 
eounts are open; and after the rules shall 
have been made absolute, proper notice 
may be given at the next annual meeting 
of the Auditors and the parties legally 
aummoned, and the said accounts legally 
audited. 



The rules are made absolute and the 
audit, so far as the petitioners or their 
estates are concerned is set aside and the 
Auditors' report and the judgment en- 
tered thereon are stricken from the re- 
cord, at the costs of the County of York. 



C. P. of 



Lancaster Co, 

Hillegas v. Reinhart. 

Injunction --Nuisance— Cock Crowing, 

In the exercise of this prescriptive right a 
p;ame cock cannot be enjoined by a preliminary 
injunction, in Lancaster County. 

Equity is without jurisdiction when it is invok- 
ed to restrain a rooster from crowing. 

The prerogatives of a chinticleer are beyond 
the reach of any common law doctrine or legis- 
lative enactment. They are founded upon 
principles that antedate hotels and were honor- 
ed for centuries ere the commercial traveler or 
ubiquitous drummer ever monopolized a tavern 
or usurped a passenger car. 

The right to crow is an inalienable right and 
must not be abridged nor suppressed, because 
it is eventual and not perpetual. 

Dictum: A ctiancellor might be moved did 
the rooster crow cont'nuously. 

An inj unci ion will not be allowed at the in- 
stance of a hotel keeper to stop the crowing of 
game cocks in the early morning on adjoining 
premises, no direct damages being proven. 

Injunction against crowing game cocks; 

W, T, Brown for plaintiff. 

John A, Nauman for defendant. 

January 17th, 1903. Landis, J.— In 
this case the plaintiff on October i, 1902, 
filed the following bill of complaint and 
obtained thereon a preliminary injtmc- 
tioQ, which the defendant now seeks to 
dissolve This bill reads as follows: 

**Your orator complains and says: 

1. That he is the lessee of the Hotel 
Columbia, at Nos. 309 and 311 Locust 
Street, in the Borough of Coltunbia, in 
the County of Lancaster, State of Penn- 
sylvania, for a term of years, said lease 
expiring April i, 1907; that he is under 
a written lease to pay a heavy rental to 
the owners of the said real estate and is 
under a great expense to keep atid main- 
tain the said hotel as a first-class and 
suitable place for travelers and sojourn- 
ers; that he has been conducting the said 
demised premises as a hotel for some time 
past for permanent and transient guests 
who occupy sleeping rooms in the hotel 
building extending from Locust Street to 
Alley H in said Borough of Columbia. 

2. That Peter Reinhart, the defend- 
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«»t, is the ow0er of a ntiinber of g»me 
cocks and other chickens, and he keeps 
them confined on the lot of ground, No. 
307 Locost Street in said borough of Co- 
himbia, the rear of which said lot where 
the said game cocks and other chickens 
are confined, adjoins the lot on which 
.said Hotel Columbia is located on the 
south and is within twenty. (20) feet of 
some of the sleeping rooms in said hotel 
and all the sleeping rooms except those 
in the front part of the hotel building 
have windows therein facing the lot where 
the said game cocks and chickens are 
Itept. 

3. That during the night time, when 
your orator's guests are sleeping, they 
are constantly awakened by the crowing 
of the game cocks and other chickens, 
whose crowing causes loud, shrill, annoy- 
ing and disturbing noises occuring at irreg- 
uUr but close intervals every night from 
about one o'clock a. m. until five o'clock 
a. m.; that many of your orator's guests 
have complained to lum of their slumber 
being disturbed and their piece of mind 
and rest annoyed by unusual and disturb- 
ing noise and noises £rom the crowing of. 
the game cocks and other chickens on 
defendants's premises; that some of his 
guests told your orator they would not 
stop again at the hotel so long as these 
game cocks and chickens were permitted 
to annoy and disturb their sleep; that 
these unusual noises disturb the comfort 
of your orator's family and household, 
and occasion great annoyance to him in 
his business by reason of the numerous 
complaints on the part of his guests, and 
threaten loss in his business for which he 
has no adequate remedy at law. 

4. That your orator has repeatedly 
requested the defendant to remove his. 
game cocks and chickens from the lot 
where they are confined to some other 
place where his hotel guests would not 
be annoyed and disturbed, but the de- 
fendant refused to accede to the request 
of your orator. 

Your orator therefore prays: 

First. That the said defendant, his 
agents and employees be restrained and 
enjoined preliminary in the first instance 
and afterwards perpetually from keeping 
game chickens and game cocks in his 
said lot. 

Second. That the court order and de- 
cree that defendant maintains a nuisance, I 



if the keeping of the game codv aii< 
chickens and their crowing at tdf^ 
causes disturbing and unusual noisea 
amounting in law to a nuisance. 

Third. That your HonoraUe Conit 
will grant to the plaintlflf such other re- 
lief as it may deem fit and proper in the 
premises. 

Fourth. General relief." 

To this bill of complainant the defend- 
ant on November 12, 1902, filed the fol- 
lowing answer, viz: 

'*The defendant, now and at all times 
hereafter, saving and reserving to him- 
self all the benefit and advantage of ex- 
ception which can be had or taken to the 
many errors and uncertainties and other 
imperfections in the bill of complaint con- 
tained, for answer hereunto or unto so 
much or such parts thereof as this de- 
fendant is advised is or are material or 
necessary for him to make answer unto» 
answering, says: 

I. He neither admits nor denies the 
allegations of paragraph one of the plain- 
tiflf's bill, but reqtdres proof of the same. 

a. In answer to paragraph two of the 
plainti£f's bill, he admits that he is the 
owner of some game cocks and other 
chickens, and that he keeps two or three 
game cocks and other chickens, confined 
on the lot of ground No. 307 Locust 
Street in the Borough of Columbia, and 
denies the rest of the allegations contain* 
ed in said paragraph two. 

3. He denies the allegations of para- 
graph three of plaintift 's bill. 

4. He denies the allegations of para- 
graph four of plaintiflf's bill. 

And defendant avers for years he has 
been engaged in breeding game chickens, 
and that said breeding of game chidcens 
is a legitimate business, and that for some 
time prior to the occupancy of the Hotel 
Columbia by the said plainti£f, defendant 
bred and raised game chickens on the 
premises No. 307 Locust Street, in the 
Borough of Columbia, which defendant 
believes he has a perfect right to do. 

Wherefore defendant prays that the 
said bill may be dismissed, the prelimi- 
nary injunction granted in this case be 
dissolved, and that he may be dismissed 
hence with his reasonable costs and 
charges in this behalf most wrongfully 
sustained." 

FINDINGS OF FACT. 

The plaintiff in this bill is the proprie- 
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tor of « hold property ia the Borough of 
Columbia, which fronts on Locust Street, 
mud extends In depth to slley H. He 
first occupied it on June first last, and his 
term is five years, with the privilege of 
three years additional. The defendant 
is the occupant of certain premises, own- 
ed by his wife, which front on Third 
Street, and run back to the said hotel 
property, and a part of Mrs. Reinhart's 
land also runs parallel therewith. Upon 
the defendant's property* and within a 
distance of about fourteen feet from the 
plaintiff's building there were construct- 
ed five wire pens, in which chickens were 
kept, and also a board stable for them to 
sleep in at night. These the defendant 
has maintain^ in the same use ever since 
he lived upon theproperty , which has been 
a perion of about three years. Some of 
these chickens were gamecocks, and dur- 
ing the time intervening between June i , 
1902, and the filing of this bill, he had 
for most of the summer two game roost- 
ers, sometimes, however, three, but at 
the time of this hearing only one. These 
were not common barnyard or, as was 
designated in the testimony, "dungUir' 
roosters: Their tones were not of the 
ordinary sound, but fell upon the ear 
with a shriller and more aristocratic note. 



The plaintiff's back building faces 
Rdnhart's yard, and it was alleged in 
the bill, and proven on the hearing, that, 
at times, these game cocks, crowing from 
one to five o'clock in the morning, 
"caused loud, shrill, annoying and dis- 
turbing noises," whereby the guests of 
the plaintiff in the rear portion of the 
back building were disturbed in their 
peaceful slumbers, and consequently 
complaints were made by them to the 
plaintiff. Not all of those who occupied 
rooms in the back building were thus an- 
noyed, and most of them admitted that, 
after they became accustomed to it, they 
ceased to be troubled thereby. In fact, 
a well-known gentleman, who occupied 
one of these rooms for a period of thir- 
teen months, testified that his sleep was, 
from this cause* never interfered with; 
but he no doubt slept the sleep of the 
just, and, therefore, knew no wakenings. 

It was shown that there were other 
roosters kept in the immediate neighbor- 
hood, Mr. Gable having one within ten 
feet of Reinhart's premises, and in fact, ' 



most of the neighbors have chickens of 
some kind. The witnesses did not at all 
times see these particular roosters crow, 
but most of them had no doubt as to the 
source from whence the obnoxious noises 
came, for they, as they state, had heard 
them * 'flop their wings," and one has 
positively declared that he knew their 
voices. 

In the yard of the plaintiff were placed 
electric lights, and these lights threw 
their rays around the coops. This, with 
the banging of shutters late at night and 
other loud noises, was said by the defend- 
ant to have awakened the roosters from 
their sleep, and when thus aroused they 
were beyond control, and hence their 
vociferous clamor. 

There was no evidence produced that 
the plaintiff has ever stifiered any dam- 
age from this particular cause: but the 
complaints that have been made to him 
lead him to fear that such may be the re- 
sult, and he has, therefore, taken time 
by the forelock. He therefore requested 
the defendant to remove the fowls from 
his premises* but the defendant has re- 
fused to accede to this demand, and, be- 
cause of this, the plaintiff now seeks this 
method of relief. 



CONCLUSIONS OP I«AW, 

The general rule of law is, that one 
may not use his property so as to do in- 
jury to another; but this is subject to the 
qualification that he may use it in the or- 
dinary way and for such purposes as it is 
commonly used in the community in 
which the property is located. We do 
not mean to say that great "concord of 
sweet sounds," even though caused by 
roosters, may not, at certain times and in 
certain places, prove in the aggregate, a 
nuisance; but we are taught that the law 
does not meddle with a reasonable use of 
property. It is only when the use is un- 
reasonable, in view of the rights of others, 
that it gives a remedy. Yet, while 
every person may use his premises ac- 
cording to the dictates of his own taste, 
without reference to the taste or necessity 
even of his neighbor, so long as such use 
is lawful, when he steps outside his legal 
rights and does that which is injurious to 
others, his acts create an actionable nuis- 
ance; Wood on Nuisances, Sec. 498, p. 
582. The law only deals with real, sub- 
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Btantial injuries and such as arise from a 
wrongful use of property, and will not 
lend its aid to check one engaged in a 
lawful pursuit, simply because his neigh- 
bor is annoyed, or even damaged, there- 
by; unless the use complained of is both 
in violation of that neighbor's right and 
unreasonable; Ibid, Sec. 497, p. 578. 
The criterion of liability for a supposed 
private nuisance, affecting the bodily 
comfort of the plaintiff, is whether the in- 
convenience should be considered as more 
than one of mere delicacy or fastidious- 
ness, or an inconvenience materially in- 
tefferring with the ordinary comfort of 
human existence — not merely according 
to elegant or dainty modes and habits of 
living, but according to the plain and 
simple modes which are incident to the 
life of the masses of our people; Benning 
ton V. Klein, 6 W. N. C. 281. Evety 
noise is not a nuisance, nor, when pro- 
duced in the exercise of a lawful occupa- 
tion, should the strong arm of a chancel- 
lor be extended to suppress it. Therefore, 
it was held that the operation of a maou- 
factoy, by day and night, in a city, which 
neceisarily caused some noise and vibra- 
tion in the neighboring private residences, 
would not be restrained by injunction 
where the evidence was not such as to 
satisfy a chancellor that the noise consti- 
tuted a substantial and unjustifiable nuis- 
ance to the complainant; McCaffrey's 
Appeal, 105 Pa. 253; Evans v. Fertiliz- 
ing Company, 160 Pa. 209, and the many 
cases therein cited; Wahl v. Cemetery 
Association, 197 Pa. 197. That a thing 
may possibly work injury to somebody, 
is no ground for an injunction. If the 
injury be doubtful, eventual or contin- 
gent, equity will not interfere by injunc- 
tion. Irreparable injury is the founda- 
tion for intervention by injunction; not 
irreparable, because so small that it may 
not be estimated, but because likely to 
be so great as to be incapable of compen- 
sation in damages. There must be in- 
Jury and damage both to justify injunc- 
tion; Rhodes v. Dunbar, 57 Pa. 274. 
''To make out a case of special injury to 
property from a nuisance, * * * * 
something materially affecting its capacity 
for ordinary use and enjoyment must be 
rshown, before the act complained of will 
!bc enjoined; something demonstrable in 
some way, not a speculative, fanciful in- 
jury to those occupying it;" Sparhawk 



V. The Union Passenger Railway. Co., 
54 Pa. 401. 

There are numberless noises and in- 
conveniences which are not conducive to 
perfect rest, but all these are the music 
of the night, and while silently bearing 
with them, we must at times close our 
windows and keep out or deaden the dis- 
turbing sounds, if we would hope for 
partial quietude. As, therefore, in this 
case there ;tre no damages proven which 
work irreparable or, in fact, any direct 
injury at the present time, and because 
the alleged complaint is rather eventual 
or contingent instead of an actual exist- 
ing nuisance, we are of the opinion that 
it is not such a case in which a court of 
equity should interpose, and, therefore, 
that the preliminary injunction granted 
should be dissolved. 

Preliminary injunction dissolved. 



Abstracts of Recent Decisions. 

{Cases not otherwise designated are Su* 
preme Court cases,) 



Limited partnership — Sale of property 
— Rights of assignee of stock to an injunc- 
tion. — Complainant was the purchaser at 
bankrupt's sale of a stockholder of a 
number of shares of stock of the defend- 
ant company. Prior to this the defend- 
ant, a limited partnership of the State of 
Pennsylvania, had entered into an agree- 
ment to convey its business property to 
a third person in exchange for two lots 
with houses thereon. On bill in equity 
filed by the complainant to restrain the 
company from carrying out this agree- 
ment, Held, that on failure to show gross 
inadequacy of price restilting from this ex- 
change, or fraud, the complainant, not 
having been elected to membership in 
the partnership, had no right to partici- 
pate in the management of its affairs and 
had no standing to invoke the power of 
a court of equity to direct the partner- 
ship how it should dispose of its busi- 
ness. The plaintiff had an adequate 
remedy at law against the limited part- 
nership for an account — Moore v. GUw 
et al., (Allegheny C. P. No. i.) 33 Pitts- 
burgh Legal Journal 331. 
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ORPHANS' COURT. 

O. C. of Montgomery Co. 

Davis' Estate. 

Devise — Power /# sell, 

When an absolute deyise of real estate is made 
to the children of testator, and in the clause of 
the will appointing ezecntors discretionary 
power is given them to sell and convey real 
estate, but no necessity for the conversion of 
the land appearing, a devisee can demand par- 
tition as of right. 

Petition for an inqnest to make parti 
tion of real estate. 

F, A, Sobemheimer for petitioner. 
Larzeltre^ Gibson & Fox, contra. 

April 7, 1903. S0LI.Y, P. J.— Sarah 
Davis, a widow, died January 11, 1899, 
leaving a last will and testament in writ- 
ing, dated June 19, 1895, duly probated 
Janvary 24, 1899, by the Register of 
Wills of Philadelphia, and is registered in 
Will Book No. 206, page 137. Letters 
testrmentary were granted to Samnel Da- 
vis, one of the executors therein named, 
the other executor having renounced. 

At the time of her death she was seized 
in fee simple of a lot of land in the town- 
ship of Whitemarsh, on which is erected a 
stone messuage, blacksmith shop and 
other improvements, which she derived 
tinder the will of her brother, Joel Lare. 

The second dause of her will contains 
this devise : '' I give, devise and bequeath 
all the estate, real, personal or mixed, 
which I received or became entitled to 
under the will of my deceased brother, 
Joel Lare, to my four children, Joel Da- 
vis, Lucinda Boyd, Harriet Goshen and 
Samuel Davis, their heirs, executors and 
administrators, to be equally divided 
among them, share and share alike." 

In the seventh clause of the will ap- 
pointing the executors, they are author- 
ized and empowered to sell and dispose 
of all or any part of the real estate either 
at public or private sale, and to execute 
a deed to the purchaser. 

Samuel Davis and his wife have pre- 
sented their petition praying that an in- 
quest be granted to make partition of the 
above mentionel premises, claiming the 
same to be vested in the devisees named 



in the will, all of whom are living and of 
full age, each being the owner of an un* 
divided one- fourth interest. A citation 
was issued to the other devisees to show 
cause why an inquest should not be 
awarded. They answer that as the 
executor is vested with full authority to 
sell there is no jurisdiction in the court 
to order an inquest, and pray that the 
petition be dismissed. 

The question presented is whether par- 
tition can be awarded of real estate specif- 
ically devised, where the testator gives 
his executors the discretionary power to 
sell his real estate and make conveyance. 

It is conceded there is no necessity for * 
the sale of the real estate in question for 
the payment of debts, for the lien of 
them, if any, has expired, nor for the 
payment of legacies. 

It clearly appears that there is no posi- 
tive direction to sell the real estate de- 
vised to the children ; no absolute neces- 
sity to sell in order to execute the will, 
and no blending of the real and personal 
estate by the testatrix as to show that 
she intended to create a fund out of both 
real and personal estate and to bequeath 
the said fund in money. In order to 
work a conversion of the real estate here, 
one of these conditions must exist ; and 
unless there is an equitable conversion of 
this real estate into personalty, the parti- 
tion prayed for must be awarded ; Hunt's 
and Lehman's Appeal, 105 Pa. 141 ; 
Fahnestock v. Pahnestock, 152 Pa. 56 ; 
Ranch's Estate, 21 Pa. Sup. Ct. 60. 

It is a well known principle that a mere 
authority or power to sell will not work 
a conversion of land into money. The 
devise of the estate received by the testa- 
trix from her brother in her four children 
is as full and absolute as it is possible to 
make a devise. Under it they became 
seized in fee as tenants in common of 
equal undivided fourth parts, and over it 
the executors have no authority or con- 
trol. Either of the devisees may demand 
partition as a matter of right. 

Where there was a devise to a son and 
daughter followed by a mere authority to 
sell '*allof my real estate at public or 
private sale/' partition was awarded ; 
Deck's Estate, 7 York Legal Rbcord* 

43. 

It is true the testatrix divides the resi- 
due of her estate among her four children 
eqtially ; and if the executor sold the real 
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estate in question, they would participate 
equally in the distribution of the proceeds. 
But that does not prevent a devisee of 
the land from asking for partition. 

The petition is granted and an inquest 
is awarded as prayed for. 

COMMON PLEAS. 

C. p. of Lancaster Co. 

Zimmerman v. Floyd et al. 
Judgments — Satisfaction of^Payment to 
attorneys. 

The principle that every one who transacts 
. business ?rith an agent is bound to make inquiry 
and inform himself as to the nature and extent 
of his authority applies to attorneys-at-law, and 
the Court will not mark satisfied a judgment 
the amount of which was paid to an attorney 
not authorized to receive it and not paid over by 
him to the plaintiff. 

One who is general attorney has not power to 
satisfy a judgment obtained by confession with- 
out the aid of his professional skill, unless 
authorized especially to do so. 

Rule to mark judgments satisfied. 

D. McMullen for rule. 

M, G, Schaeffer, contra. 

November 30. 1901. Landis, J.— 
The above judgments were entered in 
this court on February 12, 1898. On 
January 6, 1901. Simon Collins, by peti- 
tion, set forth that he had, on April 25, 
1900, paid them, principal and interest, 
to T. J. Davis, Esq. . attorney for George 
Zimmerman, on a promise that they 
should be satisfied on the following Mon- 
day, and that, though a request had been 
made to both Zimmerman and his said 
attorney, no satisfaction had been entered 
on the record. This rule was accord- 
ingly granted, and to it George W. Zim- 
merman made answer thbt Thomas J. 
Davis was not employed by him to col- 
lect any money on these judgments, and 
that if any was so collected, it was done 
without authority and without his knowl- 
edge and consent. It is admitted that 
the money was actually paid by Collins 
to Davis and that it was never accounted 
for by Davis to Zimmerman, and the 
question here arising is, what authority 
Davis had in making the collection ? 

Depositions have been taken by the 
parties, and the extent of the authority 
must be solved solely by reference to the 
testimony of Davis and Zimmerman, for 
these parties seem to be the only oaes 



who have any knowledge upon the sub- 
ject. It is conceded by both of them 
that Zimmerman sent for Davis to con- 
sult him concerning some matter pertain- 
ing to a road, and that while there Zim- 
merman gave him the claims, consisting^ 
of a note and book account and the two 
judgments. They differ, however, very 
materially as to how these claims came to 
be placed in Davis' hands and what was 
to be done with them. Davis says that 
Zimmerman told him that he had a note 
of $25.00, with interest, against Collins, 
a book account against Collins and wife, 
and two judgments against Collins, one 
of them having two defendants, and that 
Zimmerman employed him to collect 
these claims. He says he brought suit 
before Alderman Halbach, and the next 
week he and Constable Graeff went up to 
Collins' house, and he there collected the 
whole amount d«e of $247 07, and gave 
his receipt to Collins for the same, at the 
same time agreeing that satisfaction 
should be entered on the judgments. 
Collins does not appear to have been in- 
formed that any suits had been brought 
against him, and Graeff remained outside 
the house and did not serve any sum- 
mons. Subsequently, Davis took powers 
of attorney to Zimmerman to satisfy the 
judgments, but Zimmerman would not 
sign them. Davis had not, at any time 
prior to this, invested or collected any 
money for Zimmerman. In answer to 
questions at different points of his exam- 
ination, whether Zimmerman authorized 
him to collect the judgments, or whether, 
when Zimmerman employed him to col- 
lect the note of $25.00 and the book ac- 
counts, he at the same time employed 
him to collect the judgments, Davis 
answered : '* I so understood it ; I cer- 
tainly understood it that way.'* 

The story, as it is told by Zimmerman, 
is that when Davis came to see him about 
the road they got to speaking about the 
Collins claims, and he said he intended 
to go to Columbia the following week 
and bring suit against Collins and his 
wife before 'Squire Lyle ; that Davis then 
said : *' Why don't you give it to friend 
Halbach ? Give it to me and I will take 
it down, and that will save you one trip." 
That when he had given the note and the 
book account to Davis to take to Hal- 
bach, Davis then said : '* Why not give 
those two judgments? Collins might 
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want to settle the whole thing at Hal- 
bach's." Zimmerman says he never 
anthorized Davis to collect the judgments, 
and that after they were in the 'squire's 
hands, he thought the settlement would 
be made there. He first learned that 
Davis had the money about a week or 
ten days afterwards, and when Davis told 
him to go down and enter satisfaction, he 
replied that he would not do so until he 
received his money, for the reason he had 
not authorized Davis to collect it. It 
will be observed that there is a direct 
contradiction in this case between these 
two persons, and its decision must, there- 
fore, rest upon which story is deemed by 
us to be most likely the truth. 

It is not a question of what Mr. Davis' 
understanding was. There must have 
been express authority from Zimmerman 
to him, and unless there was such actual 
authority, it makes no difference how 
Davis understood it. It would seem that 
one who, as an attorney, collects money 
and appropriates it to his own use* would 
scarcely he in equal position with the 
other when there is a question of pure 
veracity between the two parties. He 
who is guilty of such misfeasance might 
also be guilty of framing a story which 
would protect him, at least, from a 
criminal prosecution for obtaining money 
under false, pretense at the instance of 
the party from whom it was obtained. 
Another circumstance also would seem to 
corroborate this view. If Davis had 
been authorized to collect these judg- 
ments, he had the right to release the 
same of record. ** In conducting a suit, 
an attorney-at-law has large powers. Af- 
ter judgment recovered, he may execute 
a valid receipt on its payment;" Kirk's 
Appeal. 87 Pa. 243. With this knowl- 
edge of the law, which he must have 
possessed, Davis admits that he went to 
Zimmerman with powers of attorney to 
release the judgment, and his only excuse 
is that he hid promised Collins to get 
Zimmerman's own release. We do not 
think, under the circumstances, that the 
explanation is sufficient. 

The attoreey is, at best, the agent of 
the client. It is a familiar principle that 
every one who transacts business with an 
agent is bound to make inquiry and in- 
form himself as to the nature and extent 
of his authority. He cannot plead ignor- 
ance or even misinformation by the agent 



himself; Himes v. Herr, 13 Lane. Law Re- 
view 13 ; Philadelphia Trust Company v. 
Roberts, 14 W. N. C. 123. ** After a 
judgment has been obtained upon pro- 
ceedings at law by an attorney, he may 
receive the money for his client and give 
a receipt for it, but he cannot sell or as- 
sign it to another, substitute one debtor 
for another, or release lands bound by 
the judgment; he cannot compromise 
the claim, reduce the amount or accept 
less than is due, and a satisfaction of such 
judgment entered by him without pay- 
ment or authority or ratification by the 
owner must be stricken off ; Philadelphia 
and Reading R. R. Co. v. Christman, 4 
Pennypacker 271 ; Isaacs v. Zugsmith, 
103 Pa. 277 ; Brockley v. Brockley, 122 
Pa. I ; North Whitehall Township v. 
Keller, 100 Pa. 105 ; Campbell's Appeal, 
29 Pa. 401. We conceive that one who 
is general attorney has not the power to 
satisfy a judgment obtained by confession 
without the aid of his professional skill, 
unless authorized specially to do so ;" 
Ely V. Lamb, 10 C C. R. 209. Even 
authority given to Halbach to make the 
money would not give any right to Davis 
to receive it. 

While, therefore, this is a hard case, 
we have concluded, from all the facts, 
that Davis had no authority from Zim- 
merman to collect the amount of these 
two judgments, and because of this he, 
of course, had no right to receive the 
money from Collins. Satisfaction, there- 
fore, cannot be entered upon them until 
the principal and interest are paid te 
Zimmerman. While this involves, per- 
haps, a double payment on the part of 
the debtor, yet that is his misfortune in 
having made a mispayment of the money 
to one who was not entitled lawfully to 
receive it. The rule to show cause must, 
therefore, be discharged, and the attor- 
ney, in our judgment, should be made to 
answer the consequences of his wrong. 

Rule discharged. 

C. P. No. 2 of Allegheny Co. 

Federal Water Co. v. City of Pittsburgh et al. 
Mandamus — Disputed fads— Jury trial. 

Where the answer to a petition for mandamus 
raises a question of &ct a demurrer to the 
answer must be overruled snd the disputed 
facts referred to a jury. 
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Demurrer to answer to petition for writ 
of peremptory mandamus. 

Lyon^ McKee & Mitchell for petitioner. 
W. B. Rogers and Geo, W. Guthrie for 
defendants. 

March 30, 1903. Frazbr, P. J. — The 
petition upon which the alternative writ 
of mandamus was issued in this case sets 
forth that on or about the 4th day of 
February, 1901, plaintiff entered into a 
contract with the defendant city whereby 
plaintiff agreed to furnish defendant daily 
at its city home and hospital at Marshal- 
sea 200,000 gallons of river water, deliv- 
ered in reservoir, at the rate of ten cents 
per thousand gallons ; delivery to begin 
on or before June i, 1901, and the quan- 
tity used to be determined by meters 
The contr|ict is in writing, and was exe- 
cuted on behalf of the plaintiff by its 
president and secretary, and on behalf of 
the dty by its director of charities, and 
contains a number ot provisions intended 
for the protection of both parties : among 
them, (a) that the provisions of an ordi- 
nance relating to contracts with the city 
shall be a part of this contract ; {b) that 
the water company shall faithfully furnish 
to the city at the times, in the manner 
and to the extent named the water speci- 
fied in the proposal ; (r) that in the event 
of a failure of the water company to 
''fully, faithfully and promptly and in 
every particular " comply with its con- 
tract, the director of the department of 
charities is authorized to ** annul, cancel 
and declare void ''the contract or any 
part of it, and {d ) that in the event of 
controversy or disagreement between the 
parties in regard to the execution of the 
contract, the same shall be settled by the 
director of charities, whose decision shall 
be final and conclusive unless appealed 
from the Mayor within ten days. 

The petition sets forth that in accord- 
ance with the terms of the contract, 
plaintiff furnished water to the value of 
$4,384.03, for which sum the defendant, 
John B. Larkin, city controller, refuses 
to issue a warrant, although the present 
director of charities has certified that the 
claim is correct. Because of this refusal 
a mandamus is asked. To the petition 
the city of Pittsburgh and Joseph O. 
Brown, recorder, make no return. John 
B. Larkin, city controller, the other de 
fendant, returns: (i) That he is not 



required to countersign a warrant until 
the same is signed by the recorder, which 
has not been done in this case ; (2) that 
the ordinance approving the contract is 
illegal ; (3) that the plaintiff failed to 
comply with the terms of the contract, by 
supplying water on or before June i, 
1901, and that, because of such failure, 
the former director of charities, William 
W. Nesbit, on the 7th day of September, 
1 90 1, in pursuance of the power given 
him by the contract, ''annulled, cancelled 
and declared void the contract," and 
notified plaintiff of that action in writing, 
and that from that action upon the part 
of the diiector no appeal was taken by 
the plaintiff to the mayor ; and, (4) that 
plaintiff did not deliver any of the water 
charged for into the city's reservoir at 
Marshalsea as its contract requires. 

To the return of Mr. Larkin the plaintifif 
demurs, which raises the question whether 
the answer is sufficient to defeat a peremp- 
tory writ. To entitle plaintiff to peremp- 
tory writ, it must show a specific right 
that is clear and indisputable. If the 
right is dependent upon disputed facts, 
those facts must be determined by a jury 
before the peremptory writ will Issue. If 
the facts are undisputed, and the issue is 
one solely of law^ the court will determine 
it. In this case the petitioner alleges 
that, in accordance with a contract with 
the. city it furnished to the defendant 
43i840»ooo gallons of water, for which it 
is entitled to receive the price specified 
in the contract of ten cents per thousand 
gallons. The return of the city controller 
denies the existence ot any contract, and 
attached to his answer is a copj ot a 
notice from the director of charities to 
the copipany, dated prior to the time any 
water was furnished, annulling the con- 
tract under which plaintiff claims. The 
allegation af the plaintiff that the water 
was furnished under a contract, and the 
denial of the city controller that any con- 
tract exists, or did exist at the time the 
water is alleged to have been furnished, 
clearly raises a question of fact which 
can only be determined by a jury. If 
the plaintiff's contention is established 
by the verdict of a jury it will be entitled 
to its writ ; on the other hand, if no con- 
tract exists or did exist at the time* the 
controller cannot be required to counter- 
sign the warrant. The fourth clause of 
the controller's return denies that water 
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was delivered into the reset voir at Mar- 
sbalsea as required by the contract, and 
also raises a question for a jury. Whether 
plaintiff would be entitled to recover on a 
quanium nuriut in the event of there be- 
ing no contract, is a question we need 
not now pass upon. 

As the third and fourth clauses of the 
controller's answer clearly raise questions 
of fact that must be determined by a 
jury, the demurrer is overruled and a 
peremptory mandamus refused. 

Commonwealth v. Rudisill. 
City Assessors — Filling of Vacancy, 

S, a member of the Board of City Assessors, 
while still in office, was re-elected, but died 
befoie the beginning of bis new term. The 
City Councils m joint convention elected re- 
spondent to the office, and he took the pre- 
scribed oath and entered upon his dwties. On 
a suit of quo warranto^ Hbi«d, that judgment 
must be entered in favor of the respondent. 

A vacancy existing in the Board of Assessors, 
the City Councils had the right under the Act 
of May 23, 1889, to appoint the respondent to 
the office. 

Demurrer. 

John L, Rouse for demurrer. 

D. P. Klinedinst, contra. 

May nth, 1903. Stewart, J.— This 
is a petition for a writ of quo warranto 
against the defendant, filed April 25th, 
1903. It avers in substance that one An 
drew Schwenk was duly elected at the 
election he!d February 7th, 1903, a mem- 
ber of the board of city assessors of the 
City of York, for the term of three years, 
commencing the first Monday of April, 
1903, in accordance with the provisions 
of Section 2, J\rticle 15, of the Act of 
May 23. 1889, ^' L. 317. and the amend- 
ments thereto of May 16, loi, P. L. 247. 
That subsequent to his election and be- 
fore he took the oath of office or entered 
upon the duties of the same, to wit, on 
the 22nd day of March, 1903, the daid 
Andrew Schwenk died. 

That on the 17th day of April, 1903, 
the select and common councils of the 
City of York in joint convention assem- 
bled, appointed George Rudisill, the 
respondent* a member of said board of 
dty assessors for the alleged unexpired 



term of said Andrew Schwenk, and that 
the said Rudisill on the 20th day of April, 
1903, took and subscribed the oath of 
office and filed the same with the city 
clerk, and entered upon and now exer- 
cises the rights and powers of a member 
of the board of city assessors. These 
tacts are not denied by the respondent in 
his answer, but that he was so appointed 
and qualified he admits, and affirms that 
it is his right to occupy the said office 
and exercise its duties and receive its 
emoluments He further avers that he 
was qualified in accordance with the law 
to fill said office. 

The answer is demurred to by the com- 
monwealth and thus the legal issue i» 
raised. 

It is a fact, though not shown by the 
proceedings, that Andrew Schwenk was 
elected at the election held on the 17 th of 
February, to the office of a member of 
the board of city assessors for the second 
time, he being in the same office at the 
time of his election The respondent 
sets up as the authority for his appoint- 
ment by the city councils section 2 of 
article 15 of the Act of May 23, 1889, 
which said section is as follows: ''Each: 
of the city assessors shall before^ enterinj^ 
upon his duties take and subscribe the 
oath herein prescribed for mtmicipal of- 
ficers, and file the same with the city 
clerk. Any vacancy happening in the 
board shall be filled by councils for the 
unexpired term. The said board majr 
during the first year of their term of 8ev<- 
vice, and in every third year thereafter 
appoint assistant assessors not exceeding; 
in number the number of wards to a city,! 
to serve for a period not exceeding sioLtyr 
« ays, who shall be removable at tbe- 
pleasure of the board. The compessa 
tion of the members of the board and of 
the assistant assessors shall be fixed b}r 
ordinance cf council.*' 

The law providing for the election of 
such assessors is as follows: **'The quali- 
fied electors of said cities of the thirds 
class shall at the municipal election elect-, 
three persons residents of the oky for at 
least five years prior to their election:, 
qualified electors thereof and owners, of ' 
real estate therein as a board of ctly as» 
sessors to serve from the first If onday of ' 
April succeeding their election for three : 
years thereafter. No two of the dtj/ 
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assessors shall be residents of the 
ward." 



same 2. With what amount of rents, if any, 
they should t>e charged; and 



Andrew Schwenk, having been elected 
in February, 1903, to fill the office the 
term of which began on the first of April 
following, and having died between those 
two dates, and being his own successor, 
there was a vacancy created by his death, 
first, in the term which he was then serv- 
ing, and secondly ior the term for which 
he had been elected. This seems per- 
fectly clear from a reading of these Acts 
of Asembly, and I have not been able to 
find any other Act of Assembly bearing 
upon the subject, nor has the diligence 
of counsel concerned. This being true, 
when the new councils organized on the 
first Monday of April, there were but 
two members of the board of city asses- 
sors, and a vacancy existing therein, they 
had the right under the section quoted 
to appoint the respondent and there is no 
allegation that it was not done in the 
manner required by law. The complain- 
ants have therefore failed to show that 
the respondent exercises the functions of 
the office to which he has been appointed 
without authority of law. 

The demurrer is overruled and judg- 
ment is entered in favor of the respond- 
ent, frith costs of suit. 



ORPHANS' COURT. 



O. C. of 



Allegheny Co. 



Litteirs Estate. 



Decedents' estates — Sale of real estate — 
LiaMity for rent. 

The proper procecdiog in which to settle 
questions of liability for rent on land ordered 
to be sold is not in the administration account 
but on the account of the proceeds of sale. 

Where property was given in trust for the 
term of seven years to J, she **todraw all bene- 
fit from the said property dnrine the seven 
years, to keep it in good repair and free from 
all taxes and liens:" and at the end of said 
term to sell and divide the proceeds among J*s 
brothers. Hri«d» that an existing mortgage 
and subsequent street improvement were not 
included in <*liens." 

STATRMENT, 

The principal questions involved in 
this case are, — 

I. With what amount of personalty, 
if any, accountant should be charged; 



3. How certain liens shall be paid? 
Tee facts are these: Mary Littell died 
in 1885 leaving|a will in which f he gave— 

I. To her daughter Jennie the home- 
stead ''with all the household furniture, 
piano, bedding, and everything contain- 
ed therein; and 

2 To the executors, said Jennie and 
W. A Black, the adjoining house, in 
trust, for the term of seven years, her 
said daughter Jennie **to draw all benefit 
from the said property during the sevjen 
years, to keep it in good repair, and free 
from all taxes and liens; and that at the 
ecd of the seven years it is to be sold for 
the highest price it may bring either at 
private sale or publci auction as my ex- 
ecutors may deem fit to do, and the whole 
amount is to be divided between my sons, 
share and share alike, my sons James, 
John and Frank Littell . . . ." 

1. Miss Littell accepted under the 
will and took possession of the home- 
stead and personal property therein, but 
had no inventory and appraisement niade, 
and states on the debit side of the present 
account that 'decedent had no personal 
estate at the date of her death." At the 
first session of the audit she admitted 
that her moth«r had in fact left house- 
hold furniture, etc., whose value was es- 
timated at $650; but afterward when 
her attention was called to the matter 
said that she had valued what was in the 
house as a whole without separating what 
she had herself bought; and no doubt this 
was true. For many years she had taught 
music, supported her mother and added 
piece after piece to the meagre furniture 
owned by her mother; some of her mo- 
therms furniture wore out from long use> 
and some she gave away from time to 
time. That which remained when her 
mother died was old; but as her daughter 
has taken great care of it since, its value 
is about the same; and this maybe fairly 
appraised at $125. It is true the except- 
ant said he was willing to pay $300 tor 
the parlor ftirniture, including family 
portraits, but this was on account of as- 
sociations; the market value is as stated 
above. 

2. The property which was directed 
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to be sold at the end of seven years from 
testator's death was subject to a mort- 
gage for $500, which she had given; and 
shortly before that peri .d expired a sewer 
lien amounting to $763 was filed; and 
neither of the&e liens has been paid. The 
property remains unsold, although some 
effort was made to sell, and no proceed- 
ings were begun to compell sale. Frank 
Littell, one of the legatees of the pro 
ceeds has occupied the premises since the 
house was built, and notwithstanding de 
mand made has only paid twenty four 
•dollars rent since his mother's death. 
The house had three finished and one 
unfinished room at Mrs. Littell's death, 
and has so continued since. The adjoin, 
ing house owned by Miss Littell, which 
tsln much better condition, rents for $14 
per month, and the rental value of this 
is perhaps not.more than $10 per month. 
Miss Little has paid $165 interest on the 
mortgage and the taxes with the excep- 
tion of three years $60 per year up to the 
present time; and also paid debts amount- 
ing to $299. 

It is contended on this state of facts 
that Miss Littell is liable,— 

a. For the rent which has accrued 
since the end of the seven years' period; 
and 

b. For the mortgage and sew^r as- 
cessment under the terms of the will. 

E. L, Mattem for exceptant. 
Alex. Gildllan for executor. 

November 28. 1902. Hawkins, P. J. 
- 1. la view of the fact that Frank Lit- 
tell has had the use and occupation of 
the premises which were directed to be 
sold, the question of liability for rental 
value in the meantime may very properly 
be postponed until the distribution of the 
proceeds in which he will be interested. 
It is not a question of ordinary adminis 
tration, but is involved in the trust for 
aale. The exceptant certainly has no 
equity to advancement. He knew that 
his brother Frank was in occupancy of 
the premises, and yet for ten years took 
no legal proceedings for the collection of 
his share of the rent, nor to speed the 
sale of the property. The accountants 
4emandcd the rent, but fiedling to get 



any, naturally hesitated to institute legal 
proceedings for its collection again&t one 
of the owners; and why should they be 
compelled to advance the rent when 
Frank's share in the proceeds of sale 
will be liable in equity to compensate ? 
Since Frank*s default was the primary 
cause of controversy, resort should be 
had to him in the first instance. It would 
be imposing an unnecessary burthen on 
accountants to compel them to advance 
the rents, and to resort to another pro- 
ceeding for reimbursement when so ready 
a means of adjusting the equities of the 
parties is available. It is the policy of 
the law to avoid circuity of action and 
thus make litigation less burthensome. 

2. It must of course be conceded that 
he who derives an advantage under a will 
must bear the burthens which are inci- 
dental to it; Broom's Maxims. It Is 
only reasonable that the donor should 
have power to impose conditions on the 
the enjoyment of his bounty. Some of 
the authorities go so far as to hold that 
the amount of the burthen imposed is 
immaterial and therefore may exceed the 
gift in value; and the ground upon which 
these cases go is that of acceptance or re- 
fusal being optional, acceptance implies 
an agreement to comply with the condi- 
tions imposed. But it is obvious that 
cases of this character grov out of mis- 
calculations as to values both on the part 
of donor and donee; for a gift implies in- 
tended "advantage" and no one would 
voluntarily accept a gift whose value is 
outweighed by its Incidental burthens. 
There being then a presumption of in- 
tended * advantage" to the donee, no- 
thing short of express words or necessary 
implication should be permitted to turn 
the scale 

Approaching the present case with the 
presumption in view, what is the situa- 
tion? There is in the first place an ex- 
press declaration of purpose that testa- 
trix's only daughter should ''derive all 
benefit from said property during" the 
term of seven years; and ample reason, 
if any be needed for this preference, may 
be found in the fact that she had been 
dependent on her daughter's sole support 
for many years, and this was an expres- 
sion of her gratitude. The natural ex- 
pectation from this declaration is that 
'a substantial ''benefit" was intended. 
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There were burthens imposed btit there 
would be a resultant "benefit." Is there 
anything in the language which follows. 
Inconsistent with this declared purpose? 
It must of course be conceded that the 
ordinary burthens of repairs and taxes 
were in contemplation; but was the mort- 
gage which was in existence when the 
will was made? There is no express di- 
rection to pay as would naturally have 
been expected if there had been an in- 
tended charge. The daughter was '*to 
keep" the property **free from all . . 
liens;" but it does not follow that she 
was to pay the mortgage. "To keep" 
in the sense in which it was used here 
means to maintain in the same condition, 
and was therefore prospective in its oper- 
ation. The property was to be main- 
tained in the condition in which it was 
when the will took effect, and therefore 
subject to the mortgage so far as this 
beneficiary was concerned. 

Turning to the question of future lia- 
bility, the same purpose of maintaining 
the property in its then condition fur- 
nishes the key to the solution. The tes- 
tatrix wished to guard against deprecia- 
tion by a voluntary course of dilapida- 
tion, nonpayment of taxes and similar 
results of earless management, such as 
the filing of mechanics' liens and the 
like. The sense in which the word 
"lien" was intended to be used must be 
ascertained by a reference to the context 
-^noscitur a sociis — ^and not only the 
specifications of ''repairs" and "taxes," 
but the fact that testatrix says nothing 
of the mortgage in existence showed its 
intended use in a restricted sense. The 
daughter was to "to keep" the property 
free from "repairs" taxes and the like 
whose negleet tends to depreciate. But 
assessments for paving, sewers, and the 
like, are of an entirely different charac- 
ter. The theory upon which they are 
made is that benefits have been conferred 
on property by reason of public improve- 
ment. They do not depreciate, but en- 
hance the value of the property; whereas 
taxes are burthens imposed for the sup- 
port of government. If Miss Littell had 
derived any benefit from this assessment 
there would no doubt be an equity to 
contribution in the same ratio but no 
more than tenants for life are liable; but 
coming as it did at the end of her tenure, 
there can be no pretense of this. If the 



assessment be charged against Miss Lit- 
tell, her brothers will reap the benefit 
which testatrix plainly intended as an ex- 
pression of gratitude for her daughter's- 
devotidn. There is not even a protMibility 
that testatrix thought of street improve- 
ments; for none was then in contempla- 
tion; and it would have been a mockery^ 
to confer a "benefit" which she must 
have known could never be enjoyed. 

It will thus be seen that on the one 
hand there is an express declaration that 
testatrix's daughter shall "derive all 
benefit from" certain property after de- 
duction of specified charges which if al- 
lowed will leave a benefit in fact; and on< 
the other hand liens are presented which- 
if allowed will leave no benefit and there- 
fore inconsistent with testatrix's declared 
purpose. The prospective character of 
the charges imposed excludes the mort- 
gage whose lien had already attached. 
What should constitute the futu e liens- 
which must be the subject of deduction 
was left to mere implication. There was- 
no specification of assessments, and these 
are entirely different in character from 
those which were specified and therefore 
presumptively not in contemplation. Here 
there are two constructions — one of which 
is in harmony with testatrix's declared 
purpose, and the otner inconsistent. 
There are no rules better settled than that 
wills shall be so construed as that the 
whole shall stand and manifest intention 
must prevail. Some stress was laid on 
the direction that the "whole" of the 
proceeds of sale after the end of the seven 
years' period was to be paid the three 
sons; but that was evidently intended to 
exclude the daughter from any share. 
The sons were to have whatever was re- 
alized for distribution. They couldn't in 
any event get the whole price; for that 
must of course be subject to deduction 
for costs and expenses, and other legiti- 
mate charges. Suppose the sewer as- 
sessment had been filed after the end of 
the seven years' period, eould it be pre- 
tended that they would take free from it^ 
There is nei her express nor necessary 
implication of exemption from the assess- 
ment; and as has been shown no charge 
on Miss Littell. 

It follows that no liability was imposed 
on Miss Littell, either in respect of the 
mortgage or sewer assessment in question. 
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COMMON PLEAS. 



C. p. of 



Lackawanna Co. 



Edelsohn v. United States Express Company. 
Express Company , — Negligence — Faulty 

Address, 

PI ainti£f declined to ttate to an express com, 
pany the ^alue of the contents of a package ex. 
pressed from Scran ton to New York. The 
package contained cloth rained at I7.00 and a 
diamond ring valued at I72.00. Plaintiff paid 
ordinary express rate. 

The receipt he got from the company con- 
mined two conditions — one limited the liability 
tof the company; in the absence of an expresg 
contract » to the sum of I50.00; the other pro- 
vided that in case of a claim for loss the ciaim- 
ant should, within sixty days, present in writ. 
ing at the office of the compasy, In Scranton, a 
statement of the loss with the receipt attached 

In about a year from the time the package' 
was deposited in the Scranton office it was de- 
livered to the consignee. It was shown that 
the package was it correctly addressed. Upon 
this showing a compulsory non suit was granted. 

On a rule to take off the non -suit, the Court 
held that a common carrier, in PennsvWania. 
can make no special contract wiiich will avoid 
its own negligence, and, therefore, that the 
limitation of the liability to a particular sum 
will not prevent the consignor ffom recovering 
tine full value of the goods lost through the neg- 
ligence of the carrier. 

Further, that the presumption of negligence 
is against the carrier and no excuse can be 
made except an accident, which might be 
termed an act of God. 

In laving down this doctrine the question of 
oonoealment of valuable property, upon the 
part of the consignor, to avoid the payment of a 
higher rate, had the contents been disclosed, is 
considered an exception, and is fatal to the con- 
signor's right to recover. 

The second condition in the receipt — the con- 
tract between the parties— is not an unreason- 
able re|^lation. Under the contract the plain- 
tiff mawtained that he had a right to recover 
at least {50.00 on account of the condition, lim- 
iting the defendant's liability to thst sum. He 
cannot avail himself of the benefit of a part of 
the contract and escape his obligations under 
anotiier partof the same contract. The undis- 
puted fact is that the plaintiff failed to rive the 
sixty days* notice which was the second condi- 
tion of the receipt 

Rale to take off non-sttlt. 
C R, Pitcher for plaintiff. 
Willard, Warren & Knapp for de- 
fendant. 



March 10, 1903. Edwards, P J. — 
— In October, 1900, tbe plaintiff took a 
package to the office of the defendant in 
the City of Scranton to be sent by express- 
to New York City. The package wa» 
addressed to *X. Zwillenburg, 114 (or 
116) Henry Street, New York City," 
and coDtaioed three and one- half or four 
yards of cloth, valned at about $7, and a 
diamond ring valued at ^^72. The ring: 
was placed in a small jeweler's box which 
was itself placed in the folds of the cloth 
and were wrapped in some stout paper 
and tied with a string like any ordinary^ 
package. On the corner of the package 
was endorsed **From D. H. Edelsohn. 
Scranton." The plaintiff declined to 
state the value of the contents of the 
package, paying the ordinary express 
rate. He received a receipt from the de- 
fendant. On examination of the testi- 
mony we find that the stenographer has- 
failed to copy the receipt. He must da 
this before the record can be certified. 
Prom our own notes of testimony we find 
that the receipt contained two conditions; 
the one limiting the liability of the com- 
pany, in the at^nce of an express con- 
tract, to the sum of fifty dollars; the 
other, providing, that in case of a claim 
for loss, the claimant should within sixty 
days (from October 24, 1900.) present in 
writing at the office of the United States. 
Express Company, in Scranton* a state- 
ment of the loss with the receipt attach- 
ed. In about a year from the time the- 
package was deposited in the Scran- 
ton office it was delivered to the con- 
signe \ It is proven that it was Incor- 
rectly addressed-— to 114 instead of 214 
Henry Street, and when it was finaJliy de- 
livered at the right address, the diamond, 
ring was missing. 

Under this state of facts the defendkut 
asked for a compulsory non-suit, assign- 
ing the following reasons: 

1. The package was misdirected. 

2. The placing of a diamond ring in: 
a piece of cloth, wrapped in paper, tied 
with a string, without sealing or in some 
other manner securing it so that it could 
not be opened without detection, consti- 
tuted such fraud, concealment and mis- • 
representation on the part of the con-^- 
sig^or as exempted the carrier from lia- • 
bility for any loss of tbe package or it&« 
contents. 
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3. The suit should have been brought 
in the name of the consignee. 

4. There was no competent evidence 
that the goods were not in the same con- 
dition when dehvered to the consignee as 
they were when deposited in the Scran 
ton office. 

5. The plaintiff failed to comply with 
the provisions in the contract to the ef- 
fect that the company shall not be liable 
for any loss or damage unless the claim 
therefore shall be presented to it in writ- 
ing at its office in Scranton sixty days 
alter the date of the receipt, and in a 
statement to which the said receipt shall 
be annexed. 

The first reason is of no moment. The 
fact that the package was misdirected Is 
only one circumstance which a jury 
might consider in determining the neg- 
ligence of the defendant. Neither is the 
third reason tenable The suit has been 
properly brought in the name of the con- 
signor. Nor do we consider the fourth 
reason worthy of discussion. There was 
enough evidence to go to the jury as to 
the condition of the goods when deliver- 
ed to the consignee in New York City. 
The second and fifth reasons are the only 
ones requiring discussion. When a per- 
son goes to an express office with a pack- 
age wrapped in paper and ti.d with a 
string, and not otherwise fastened or pro- 
tected, the package apparently contain- 
ing a piece of cloth or dress goods, or, at 
least, goods of ordinary character, and 
there is concealed inside a diamond ring 
and no disclosure is made of this fact, is 
the sender of the package guilty of such 
a fraud upon the express company as to 
forfeit his right to compensation in case 
the package is lost? Can he recover the 
whole value, or is he limited to the max- 
imum sum mentioned in the contract, 
viz: fifty dollars, provided the goods are 
of a grea.ter value; or, can he recover 
anything, under such circumstances? It 
must be conceded that it is a reckless act 
to place a diamond ring in a package 
like the one sent by the plaintiff. Never- 
itheless, the defendant is a carrier and 
rmust carry the package safely to its des- 
:tination. The defendant contends that 
the plaintiflTis guilty of such fraud as to 
-vitiate the whole contract. We are re- 
ierred to several authorities, outside of 
. our own State, which seem to sustain 
^his position. 



'*In an action against a common car- 
rier for the loss of a diamond pin, it was 
held that altbongh the carrier might re- 
quire the nature and value of the articles 
delivered to him to be made known, and 
did not, ye't if the conduct of the shipper 
of the box coDtaiuiog the pin, at the 
time of its delivery to the defendant, was 
such as was calculated to conceal from 
him the character and value of the con- 
tents of the box, so as to induce him to 
regard the contents thereof as of no 
trifling value, or for the purpose of de- 
priving him of his lawful freight there- 
for, .^-uch coDcealmentwas a fraud upon 
the defendant, and would release him 
from liability;** Soutbtrn Exp. Co v. 
Everett. 37 Ga. 688. 

** Where one sent to an express com- 
pany, by a young negro slave, a box 
three by four inches in size, tied by a 
string, and containing a diamond pin 
worth $500, without notifying the com- 
pany of the value of the contents, held 
that the company was not liable for the 
loss of the pin from the box;** Everett v. 
Southern Exp. Co. 46 Ga. 303. 

"Where a party forwarded jewelry 
worth $3,800 in a box. by express, tak- 
ing a receipt which disclosed on its face 
that the company should net be held 
liable for any lo.cs or damage of any box, 
package, or thing, for over $50, unless 
the just and rne Vdlue thereof was there- 
in stated, and failed to state the value, 
and in cjnsequence thereof was charged 
a *less premium than otherwise would 
have been rt^quired. hel i, that independ- 
ent of the qualifying words in the receipt, 
the court would be inclined to exempt 
the company from liability, on the ground 
of want of good taith in not disclosing 
the value of the goods;- * Oppenheimer ▼ 
United States Exp. Co., 69 111. 62, 18 
Am Rep. 596. 

'^A carrier is not liable for the loss of 
a box containing valuable articles, when 
it is so disguised as to resemble those 
which generally contain articles of small 
value, and no notice is given him of the 
contents:" Warner v. Western Trans. 
Co.. 28 N Y. Super Ct. (5 Rob ) 490. 

**No information by the shipper of the • 
contents and value of a valuable package 
(he not being interrogated on the sub- 
ject) will not relieve the carrier from lia- 
bility for its loss. Fraud, imposition, 
unfair concealment, or disguise of the 
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fmckage will relsive the carrier;** Gor- 
bam Mfg. Co. v. Fargo, 35 N. Y. Super 
•Ct. (3 Jones &S.) 434 

The general text is stated in Kent's 
•Commentaries, vol. 2, p. 604, in the fol- 
ilowiug words: 

**If the owner be guilty of any fraud 
4)r imposition in respect to the carrier, as 
1)y concealing the value or nature of the 
article, or deludes him by his own care- 
lessness in treating the parcel as a thing 
of no value, he cannot hold him liable 
for the loss of the goods. Such an im- 
position destroys all just claim to indem- 
nity; for it goes to dcprixre the carrier of 
'the compensation which he is entitled to. 
•in proportion to the value of the article 
intrusted to his care and the consequent 
risk which he incurs, and it tends to less- 
en the vigilance that the carrier would 
otherwise bes'.ow.'* 

An examination of the authorities in 
Pennsylvania leads us to the conclusion 
that the matter is not so clear as it seems 
-to be in other jurisdictions. For instance, 
it is settled in our State that an express 
-company, or a common carrier, can make 
no special contract which will avoid its 
-own negligence, and therefore that the 
limitation of the? liability to a particular 
^sum will not prevent the consignor from 
recovering the full value of the goods lost 
through the negligence of the carrier 
It Js also held that the presumption 
x)f negligence is against the carrier and 
no excuse can be made except an acci- 
dent .which might be termed an act of 
•God. But in all the cases laving down 
these principles we cannot find that the 
•question of concealment of valuable prop- 
erty in an ordinary package shipped at a 
lower rate than would have been charged 
if the contents were disclosed is consid- 
•ered. The nearest case to the one at bar 
is that of Relf v. Rapp. 3 W. &S. 21. 
A trunk was shipped from New Orleans 
•to Philadelphia labelled •'William D. 
Rapp. Philadelphia— this side up— glass 
—with care. * The (trunk was lost or 
stolen in transit. Rapp brought suit, 
ciaiming the trunk contained $1,600 
worth of jewelry. The court held sub- 
stantially that the concealment and mis- 
representation on the part of the con- 
signor of the value and nature of the 
goods relieved the ship owner from lia- 
bility. In the case no ^ under consider- 
ation we are inclined to tbe opinion that 



the plaintiff, under all the facts, is not 
entitled to recover the value of the dia 
mond ring concealed as it was and in the 
manner already stated. 

But outside of the question of fraud or 
concealment, there seems to us to be an- 
other insurmountable diflSculty in the 
way of the plaintiff's recovery in this 
suit. According to the terms of the re- 
ceipt — the contract between the parties, 
the plaintiff was bound to make his claim 
in writing and attatch the receipt thereto 
within sixty days from the date of the 
contract. The undisputed fact is that he 
failed to do this, nor is there anything in 
the evidence to excuse the failure to give 
such notice. It is true that the plaintiff, 
when placing the receipt in evidence, 
offered it for tbe purpose of showing that 
tbe defendant received the package. We 
do not see that the effect of the receipt 
can b"" limited in thisi way. Indeed, the 
plaintiff himself claims the right to re- 
cover at least fifty dollars on account of 
the ct>nditi m of the receipt, limiting the 
defendant's liability to that sum. The 
plaintiff cannot avail himself of the bene- 
fit of a pirt of the contract and escape 
his obligation under another part of the 
same contract. The receipt is in the. 
case for all purposes. Nor do we think 
the regulation as to proof of loss unreas- 
onable. The same view was taken by 
Judge Sharswood, in Wier v. The Ex- 
press Company. 5 Philadelphia 355. In 
that case the receipt provided that claim 
of loss should be made in writing with- 
in thirty days, &c. Judge Sharswood 
says: 

**This is a very reasonable and proper 
provision, to enable the defendants, while 
the matter is still fresh, to institute prop- 
er inquiries and to furnish themselves 
with evidence on the subject. The de- 
fendants do a large business, and to allow 
suita to be brought against them, without 
such notice, at any length of time, would 
be to surrender them bound hand and 
foot to almost every claim which might 
be made. It would be next to impossi- 
ble when a thousand packages, large and 
small, are forwarded by them daily, to 
ascertain anything about the loss of one 
of them at a distance of six months or a 
year." 

We therefore discharge the rule in 
this case, and refuse to take ofi the non- 
suit. 
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C P. of Montgomery Co. 

Taggaif s Estate v. Interstate Telephone and 

Jftlegraph Company. 

Telegraph Company— Poles— Cross pieces 

A telegraph and telephone company whose 
charter prohibits them from erecting posU or 
poles upon the soil or property of any person 
without first obtaining the written consent of 
such person, will be restrained from so doing 
upon complaint of the owner of the land. 

Where the charter, however, allows the occu- 
pation of the road or highway with the consent 
of the township authorities, an abutting owner 
can not complain where the poles are in the 
highway. 

The fact that the cross-pieces attached to the 
poles extend over a person's land at the distance 
of fifteen feet from the ground will not warrant 
an injunction, no actual damage being shown. 

In such case, in view of the loss to defendant, 
the inconvenience to the public, the smallness 
of the injury to the complainant, and its easv 
compensability in money, a court of equity will 
not interfere. 

In Equity. 

George Thome Hunsicker for plaintiflF. 

Alexander Magill for defendant. 

June 2ist, 1900. Wband, J. — This 
case was set down for hearing on bill and 
answer. 

HISTORY OP THE CASE. 

The defendant is a corporation chart- 
ered under the laws of the State of Dela- 
ware for the purpose of conducting a 
general interstate telephone and telegraph 
business throughout the States of Dela- 
ware ware, Maryland, Pennsylvania, and 
several others. 

The plaintiff are the executors of the 
last will of William Taggait, deceased, 
who died siezed of a certain tract of land 
situate in Whitemarsh township, Mont- 
gomery county, Pennsylvania, abutting 
on a public road known as Sheaff 's lane. 

The defendant company has planted 
poles in said road, and is and has been 
proceeding to construct a telegraph and 
telephone line thereon; and the plaintiffs 
have brought this bill to restrain the de- 
fendant from so doing. 

FINDINGS OF FACT. 

1. The plaintiffs are executors of the 
last will and testament of William Tag- 
gart, deceased, who died seized of the 
premises described in the bill. 

2. The defendant is a foreign corpor- 
ation authorized by its charter to do busi 
ness in Pennsylvania, and has filed its 
certificate as such foreign corporation 



with the Secretary of the Commonwealtfii 
of Pennsylvania. 

3. The defendant is constructing and 
erecting within the lines of Sheaff 's lane,, 
a public highway adjoining the property 
of plaintiffs, poles twenty eight feet in 
length, five feet of which is set beneath^ 
the surface of the ground, and eleven^ 
inches in diameter at the base and eight 
inches in diameter at the top, upon which* 
have been placed cross arms for the pur- 
pose of stringing or placing thereon the- 
ffires necessary to conduct said business. 

4. Defendant has planted a post or 
stake on plaintiffs* land to which a wire 
is attached to sustain a pole planted im 
the highway, and that cross-arms on the 
poles planted in the highway extend over 
plaintiffs* land, and that wires have been> 
strtmg on said cross-arms. Said cross- 
arms are placed near the top of the poles, 
and extend from an inch to two feet over 
plaintiffs' land. 

5. Plaintiffs have not given their con- 
sent to the use of the highway, or to the 
planting of said stake on their land» or to< 
the extension of the cross-arms. 

6 The act of the Legislature of the 
State of Delaware, under which defend- 
ant is incorporated, provides inter alia^ 
'*and that no posts or poles shall be erect- 
ed upon the soil or property of any per- 
son without first obtaining the written, 
consent of the owner thereof." 

7. No objection to the construction 
of said telegraph and telephone line Is 
urged by the township of Whitemarsh. 

8. No appreciable damage to plain- 
tiffs* property is apparent; and defendant 
has given bond to secure damages if anjr 
are sustained. 

CONCLUSIONS OF LAW. 

On a motion for a preliminary injunc- 
tion we filed an opinion covering the ma- 
terial allegations contained in the plain- 
tiffs* bill as then filed, and which opinion 
is made a part of this finding and con- 
clusion of law. In that opinion we re- 
fused an injunction to restrain defendant 
from occupying the public highway. 
Subsequently plaintiffs filed an amended 
bill in which they set forth two additional 
causes of compldnt. 

1 . That defendant had planted a stake 
on the plaintiffs' land, to which was at- 
tached a wire supporting a pole. 

2. That the cross* arms extended over* 
plaintifis' land. 



Digitized by 



Google 



YORK LfiGAI^ RECORD. 



205 



We a^rc therefore required to inquire 
as to defendant's right to encroach upon 
plaintiffs' land. The rights of defendant 
are set forth in iu charter, and must 
govern wherever they do business in the 
absence of express authority to do other 
wise. 

Having the rights of a foreign corpora- 
tion within the State gives them no right 
to exceed the parent authority, and this 
prohibits them from erecting posts or 
poles upon the soil or property of any 
person without first obtaining the writien 
consent of such person. This, howtver, 
does not apply to the occupation of the 
road or highway, for the act allows this 
to be done with the consent of the town- 
ship authorities. 

The erection of poles implies the fixing 
of cr. ss-pieces upon which to string the 
wire?, and is necessary t*) carry on the 
btisineas. For any wrong done to plain- 
tiffii on that account the law affords com- 
pensation; and as defendant has given 
bond, the plaintiff:^ have their remedy at 
law. 

These cross-pieces are at the top of 
the pole. They do not injure the trees 
or land; do not exclude light and air; 
ndther do they interfere in any manner 
with plaintiffs' enjoyment of their prop- 
erty. It is. in our opinion, not such a 
dear invasion of a right as to require 
equitable interference. 

Courts of equity are not instituted in 
general to enforce abstract legal rights. 
There must be substantiiil irreparable in* 
jttry attempted; City of Philadelphia's 
Appeal, 78 Pa. 33. 

Whether a court of equity should in- 
terfere by the extraordinary remedy of 
an injanetton depends upon dreum- 
fltacoe^. To warrant the exercise of 
slich jurisdiction the injury threaieoed 
should be serious, and in a certain sense 
ineparabie When it is uncertain, in- 
^efenite apd contingent, or productive of 
only possible injurv, equity wi 1 not in 
fdrfere but leaves the complainant to his 
ftinedy at law. ^ High on Injunc- 
Uboa^ ^(Bc. 740*742; Overnoltzer v. The 
DmHj Times, 2 Montg. 169. 

An tiqMidioli will not be granted when 



injurious to defendant and of no substan- 
tial benefit to plaintiff; Hibbertv. Dist., 
8 Del. 285. ••The maxim of the com- 
mon law that wherever there is a right 
there is a remedy for its infraction, has 
never been adopted by courts of equity. 
If an injunction is prayed for where 
upon consideration of the whole case 
it ought not in good conscience to 
issue, a mere legal right in the plaintiff 
will not move the chancellor; Power's 
Appeal, 125 Pa. 175." In Becker v. 
Lebanon and Myerstown Railway Qo , 
188 Pa. 484, it was held that •'notwith- 
standing the imperative 'shall' in the 
Act of June 19. 1871, P. L. 1361, an in- 
junction is not to be granted unless a 
proper case for injunction be made out in 
accordance with the principles and prac- 
tice of equity." 

DECREE. 

Unless exceptions are filed within the 
time allowed under the equity rules, the 
Prothonotary will enter a decree ^s fol- 
lows : 

1. That defendant be required to re- 
move from the lands of the plaintifis the 
stake or post mentioned in tne amended 
bill within thirty days from notice of this 
decree; and upon filing in the cause a 
certificate of such removal, an injunction 
is refused and bill dismissed. 

2. Upon dismissal of the bill, costs up 
to the time of filing the amended bill to 
be paid by the plaintiffs; costs subse- 
quently accruing, to be paid by defendr 
ant. 



Thatcher v. County Commissibnert. 
Tdix Gflkdors— Power of appointment — - 
Interest. 

Petitioner, the Ataessor of the Seventh Ward,^ 
in the City of York, returned to the Commis-. 
•ibtiers of York County the names of two per- . 
•ooa, one of whom he ezpecttid the Commia- 
•iooerB to appoint Tax CoHeetor of said Waid. . 
The CommittionerB refuted to make the 14)- 
pointment, whereupon a mandamus waibrayed^ 
for. H&i^b, that the petition inUst be refoied. 

The Com'miitioneri claiita the right to ap>-. 
point Tax CoUecton in the several wSMtfe of tfe 
City of Yorl^, a citv of the third class, by vfrtmt 
of the Act of April 10, 1899. which ve^^ the 
power of appointing t4z colleetort in otiet of 
the tfaird cmm in the haodt of tlie Coanty C4>m- 
missionert. HBI.D, Ibat the Aet (i itticoiiilffta. 
tional. 

The Act i» special legMation, nader the giUae 
of a general law. It doei not relate to auy 
matter of city government, btit is for the eof« 
lection of atate and Cotnty Ckzei. 
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The peliiioner, however, has no such personal 
interest in the appointment of a tax collector 
as gi vrs him a legal right that the Court can en- 
force, and the mandamns prayed for cannot be 
granted. 

Petition for mandamns. 

Jas. G, Glessner for petition. 

E, D Zsj^^/^r for respondent. 

May 25, 1903. BiTTENGBR, P. J — 
The petition for mandamns is filed under 
the provisions of the general mandamus 
act, approved June 8th, 1893, P. L. 345. 
and prays fc r a mandamus again^t the 
defendants. County Commissioners of the 
•County of York, commanding them to 
appoint for the current year one of two 
persons returned to said Commissioners 
by the plaintiff, (who is the duly elected 
and acting assessor of the Seventh Ward 
of the City of York,) as a collector of 
State and County taxes in said ward. 
The names of the persons so returned for 
appointment to said office are Andrew J. 
Ootwalt and Martin F. Thatcher. 

The petition complains that although 
under the special act approved March 4. 
i860, P. L. 1660, the respondents are 
legally required to appoint one of said 
person* so returred for the office of Col- 
lector of taxes in said ward, the Commis 
sioners refrse to appoint either of them, 
as such collector, to the grievous and 
manifest injury of the petitioner, and In 
. violation of the statutes in such case made 
^and provided, and the petitioner is with- 
out other adequate and specific remedy 
at law. 

The answer admits a refusal by the re- 
spondents to appoint, as averred in the 
petition, and the respondents base their 
action upon the authority given by vir- 
tue of the act of assembly approved the 
loth day of April, 1899. ^^ ^^^ County 
of York, containing a city of the third 
class, the County Commissioners have 
power to appoint one person as collector 
of State and County taxes for one or 
more wards of said City. They further 
aver and claim, and are advised and be- 
lieve, that the third section of the Act of 
April 10, 1889, repeals the Act of March 
4, 1860, and all former legislation, in the 
matter of appointment of collectors of 
County rates and levies. 

The legislation applicable upon the 
question of the ap{k)inti£(ent . of tax col- 
lectors Is as follows:' ^ , 

The g<neraLi^qt^of April; 15, 1834, P. 



L. 509, made it the duty o( the County 
Commissioners to appoint one of two 
citizens of the ^ard. township or district 
return* d to the commissioners by tte as- 
aes';or in thes me. 

The Act of February r, 1856, P. L. 
r 3. gave the Commissioners power to ap- 
point collectors of State and County taxes* 
«cithout being confined in their selection 
to the persons whose names may be re- 
turned by the assessors under the Act of 

1834 

The special Act of March 14, i860, P. 
L. 166. repealing the last above cited 
Act of 1856. so far as the .same relates to 
Westmoreland, Adams. York and Fay- 
ette counties, and requiring that the 
Commissioners of said counties appoint 
one of two persons returned hy the as- 
sessor of each ward, borough and town- 
ship in said counties, for tax collector, 
according to the provisions of the Act of 
April 15, 1834. 

The Act of June 25. 1885. P. L. 187, 
provided for the election at the February 
election and annually thereafter, of a col- 
lector of taxes for each borough and 
township, and contained a repealing 
clause, though providing that the act 
shall not apply to any taxes the collec- 
tion of which is regulated by a local law. 

At the time of the passage of this act, 
Vork was still a borough, with numerous 
wards. The Act ot 1885 was declared 
constitutional by the Supreme Court in 
Evans v. Phillips, 117 Pa. 226. 

The Act of June 6, 1893, P. L. 333. 
provided for the election of coJlectiors in 
the different boroughs and townships of 
the Commonwealth, as provided in the 
Act of 1885, except the term in said Act 
of 1893 is for the term of three years. 

At the date of the passage of this act 
York was a city, having ^n chartered 
as such on January 11, 1887. The Act 
of 1893. therefore, has no effect upon the 
appointment of tax tollectors here, the 
same only relating to the election of cot- 
lectors in boroughs and townships. 

The special Act of 1856 provides for 
the appointment of tax collectors ih 
counties named therein, for each ward, 
borough and township, embracing . the 
whole county, and had not been affectkd 
by any subsequent legisla^ipn to the Act of 
April 10, 1899 P. L. 33, providing* 'tor tbi 
appointment of collectors oft State iiid 
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-County taxes in cities of the third class, 
-and defining their powers " The act 
provides that the commissioners of conn- 
-ties in this Commonwealth cotitaiuing 
-cit es of the third class shall have the 
power to appoint on*.:? person as collector 
of State' and County taxes for one or 
^more wards of such cities ot the third 
class, situate in their respective cjunties 

The respondents base ih^rir claim to 
.appoint a collector or collectors, on this 
act. It is maintained l)y the counst 1 foi 
the plaintiff, that the said act is local and 
-special legi^lation «i d tr erefore uncon- 
stitutional and void under the decisiors 
of the Supreme Court of the Common- 
^'ealth, iu the cases of Chaltant v Ed- 
T^ard?*, 173 Pa. 249; In Ruiu Street, 
432 Pa 257. 

It is saii in Chalfant i\ Edwards, on 
-page 250, '*Many efforts have been made 
to make the classificaMon of cities for 
municipal purposes serve as a warrant 
■for local legislation on subjects having 
=no possible relation to ma ijipal guv< ru- 
ment. but this court has uniformh refus 
•ed to sarction them.** The following 
cases are then cited: Davis v. Clark. 106 
Pa. 377; Scowdcn*s Appeal, 96 Pi. 422; 
Weinman v. The Railway, iiSPa. 19^; 
Ruan Street: 132 Pa 257; CitvofScr^n 
ton School District, 113 Pa. 176 

Loeal legislation is prohibited in sec- 
tion 7 of Article 3 of the Constitution o* 
this Commonwealth, for regulating the 
affairs of counties, cities, tovvnships 
-wards, b >roughs and school districts. 

This is an attempt under the guise ol 
a general act, to regulate the appoint- 
ment of tax collectors in ciiits of the 
third class, in counties having within 
their limits such cities. The number o 
such counties is comparatively small 
The act is unquestionably special under 
<the gtiise of a general act, so obnoxious 
to the courts. It does not relate to any 
matter of city government, but is for the 
collection of State and County taxes. 
TJnder the decisions above cited, and also 
tht case of the York Hpspital and Dis- 
rensary Association v. The County of 
York; ie York Legal Record 117, 
faiyolving the legality of a similar act of 
miQembly, the Att. of April lo, 1899 
tmast be held^utfconstitiitioni^l. 

The "^s^pial act pf 1860^ therefore, 



stands unrepealed so far as the City of 
Yoik and the wards therein, are con- 
cerned. 

We, however, are unable to sustain 
the petition for mandamus in this case, 
t(r the reason that the plaintiff does not 
set f>rth in his petition, as required by 
the mandamus act ot June 8, 1893, P. L. 
345, Puidon 1288, "his interest in the 
itsult.*' Before a mandamus can be sA- 
)u\%ed, the applicant must, in all cases, 
e.stablish a specific light as well as the 
wmt of a specific remedy; Common- 
vvt-alth V. Roseiter, 2 Binn. 362; James 
V. Bucks County, 13 Pa. 72; Easton v. 
Lehigh Water Company. 97 Pa 554. 
And the right muse be inlependent of 
that which the appl cant holds in com- 
mon with the public at large; Heffner v. 
Commonwealth, 28 Pa 108. 

Here the plaintiff is required by law, 
to return the names of two persons for 
the appointment of tax collector in the 
s\*ard, one of whom shall be appointed 
by the County Commissioners, but he 
has no personal interest in said appoint- 
ment apart from the rights of the general 
public, of the seventh ward, of which he 
is assessor. He has no legal right the 
Cuuit can enforce, and his petition can- 
not be held available and a mandamus 
awarded. 

For the reasons above stated, a man- 
da uus is refused, and judgment is tn- 
ten d for the defendants, with costs of 
suit. 



C. P. of Northampton Co, 

Bangor Excelsior Slate Co. v. Shitner. 

Injund'on — Removal of machinery — Irre- 
parable injury 

Where a lease contained a covenant that *'oo 
machinery now or hereafter to be placed upon 
said premises is to be taken from the above 
mentioned building until after the expiration 
of the full term of the leasee* * an injunction 
will not be made permanent where a threaten- 
ed removal of machinery is alleged, but there 
is no averment or dafoi that plaintiff would 
suffer irreparable injtu'y by such removal. 

Motion to continue injunction. 

H, /. Steele and W. Faekenthatliox 
plaintiff. 

R. C. Stewart and . G. F. P. Young 
for defendant. 

May 4, 1903. Schuyler, P, Jn— On 
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March 28th, 1900, the plaintiff Uased to 
the defendant a certain building for the 
milling of structural slate for the term of 
five years, in consideration of which the 
defendant, in addition to th: payment of 
a stipulated rental, agreed "to place in 
the said building and to operate to its 
full capacity ma<hinery, to wit, one thirt> 
horse power engine* two saws, two plan-* 
ers, and one rubbing bed." The s'ock 
to be milled was to be furnished by the 
plaintiff at cenain prices for which the 
defendant agreed to pay $300 per month, 
whether it was .milled or not, provided 
that the plaintiff furnished sufficient ma 
terial to mill that amount at th'^ prIce^ 
named. The plaintiff agreed to delivtr 
to the defendant *'such stock as the 
quarry will produce, and not suitable for 
roofing slate, school slates, or black 
boards,*' but as to the quantities to be 
delivertd, the times of delivery, and who 
is to judge of the suitableness of the 
stock, the lease is silent The defer ri- 
ant placed in the building not only all the 
machinery called' for by the lease, but 
also additional machinery. The lea.si 
contains the following clause: *'No ma 
chinery now or hereafter to be placed 
upon said premises is to be taken from 
the above mentioned building until after 
the expiration oi the full term of this 
lease." In the night time of April 17th, 
inst. the defendant removed some of the 
the additional machinery he had placed 
Ifi the building, and the present bill has 
been brought, inier alia, to prevent the 
removal of any more machinery. 

There is no averment in the bill, not 
id it claimed, that the plaintiff would suf- 
fer irreparable injury even if the defer d 
ant should remove all of the machinery, 
the theory of the plaintiff being, that 
given a negative covenant, and a threat- 
iphed bteach of thiat covenant, an injunc- 
tion to restrain the breach is a matter of 
course, without reference to the question 
6f irreparable injury, andsoiire tbeEng 
lish &pd ^me American qases. But we 
are to)d t)iat "the English courts have 
more freely used tfa^ injunction to pre- 
vent the violation of CQntnu:ta/ thaa the 
majority of the American judges have 
V^ wfflin^ to go. The t%nd^ncy of Ihe 
American courts has been to limit rather 
thM toenlaiige tfaejnri^iction in cases 
of contracts;" 3 Pom. Eq. 134 1, bote. 
Bnt be that as it may there ean tie no 



question as to the position of our oa^o 
courts. Thus in Clark's Appeal, 62 Pa. 
447, the rule is declared that "injunc- 
tiou is a remedy in equity to restrain or 
prevent such acts of wrong as would, if 
done, result in irrepirable injury to the 
property of the complainant. No dtcree 
should ever be made to be followed by 
the writ of injunction, unless this ele- 
ment be clearly established,'* and all of 
pur cases, ot which the reports are full, 
are to the &ame effect. The principle is- 
lully recognized in Phila, Bill C u'^ v. 
Lajoie, 202 Pa 210. a case cited for 
the plaintiff and while the reasoning of 
Judge Rice in Rockafellow v. Hanover 
12 Pa. C. C. 240. might seem to favor 
the Engli>h rule that learned Judge, to- 
avoid any mis onception on the subject^ 
IS careful to say that * we need not go so- 
far as to declare that the court will en- 
join the violation of a negative covenant 
without regard to the damages." 

But even if we should follow the Eng- 
lish rule we thiLk that tht present mo- 
tion would have to t>e dtnied for another 
reason. **One of the fundamental prin- 
ciples adopted by courts of equity ii> bills 
for specific performance is that there must 
be mutuality of remedy;*' Ballon v- 
March, 133 Pa 68. In Phila. Ball Club 
V. Lajoie, supra, it was taken for granted 
that this principle applied with equal 
force to hi. Is to prevent the violation of 
negative covtnanis. Now, in the case- 
at bar the defendant under his covenant; 
installed certain machinery upon the 
leased prtrmi>es for the milling of stock, 
belonging to the plaintiff exclusively and 
further covenanted not to remove the 
machinery during his term. The only 
covenant on the part of the plaintiff, as 
stated above, is that he will deliver "snch 
stock as the quany will produce and noti 
suitable for roofing slate, school slates or 
black hoards." There is nothing in the 
lease indicating when or in what quanti* 
ties the stock is to be delivered, or ^ 
whom the qtiestion of suitableness is to- 
be determined. In the absence of anyt 
light on those facts it seems top dear for 
argument that such a covenant is too* 
vague and upclei tain to be ^>ecifiGally en* 
fbrced, and that the contract lacks mutu- 
ality. ^See Balloti v. Marck, supra. 

Injunction dissolteA and present mo«- 
tion denied. 
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ABATEMENT, 253. 

ACCOMMODATION NOTE, 3, 

ACCOUNTING, 72, 156-61, 169. 

ACCOUNTS, 137-8. 

ACTS OP ASSEMBLY, 217. 

1834. April 13, P. L. 545 84 

1839, June 21, P. L. 379 193 

1851, April 14, P. L. 612 128 

1861, March 2, P. L. 84. 282 

1874, May 21, P. L. 220 174 

1885. June 11, P. L. 110 193 

1885. June 23. P. L. 144 285 

1887, May 13, P. L. 108 21^ 

1887, May 23, P. L. 158 127 

1887, June 2, P. . L. 298 47 

1889, May 23, P. L. 274 53 

1891, May 16, P. L. 75. 293 

1891, June 1, P. L. 142 144 

1893, June 10, P. L. 420 285 

1895, May 21. P. L. 89 297 

1895, June 25, P. L. 303 33 

1895, June 26, P. L. 393 285 

1897, July 14, P. L. 266 55 

1899, April 10, P. L. 34 301 

1901, June 4, P. L. 404 12, 18 

19Q1, June 4, P. L. 431 218 

1901, July 9, P. L. 614 194 

ADMINISTRATOR, 138. 

ADMISSION, 251. 

ADVANCEMENT, 204-7. 

ADVERTISING, 284-9. 

AFFIDAVIT, 290-1. 

AFFIDAVIT OF DEFENSE, 202. 

: .MAKEB OF. 

1. In a suit brought against the defendant 
and. his surety on a recognizance, the affida- 



vit of defence purported to be that of the 
defendant and on behalf of the surety. 
Held, to be of no validity to prevent judg- 
ment against the surety. — Com. v. Snave et 
iiL, 76. 

2. It is incumbent on each defendant to 
make his own affidavit of defence. — Ih. 

SPECIFIC. 

3. In a suit on a promissory note for $600, 
signed by the two defendants, J. and A., an 
affidavit of defense is insufficient which 
alleges that the plaintiff and J. were part- 
ners in business and A. having previously 
endorsed as an accommodation and without 
consideration, a note for $1,000, of which 
$400 was received by the Plaintiff individ- 
ually and $600 by the said partnership, 
which latter sum was represented by the 
note in suit, defendants were, therefore, 
entitled to set-off $300. and that J. had also 
paid upwards of $1,000 of partnership debts, 
and the defendants were, therefore, liable 
to set-ofP $500 of this sum, there being no 
allegation as to who were the makers or 
payees of the $1,000 note, when it bore date 
or was payable, who paid it or at present 
holds it, and the partnership never having 
been dissolved nor settlement made be- 
tween the partners. — Qeiger v. Krap et at., 
59. 

4. An affidavit of defense must be specific 
in its statement of facts, and where it is 
argumentative or contains inferences or 
conclusions of law it is bad. — lb. 

SUFFICIENCY. 

5. Plaintiff alleged the execution of an 
agreement between himself and defendants, 
whereby he was to receive a certain sum 
for the procurement of a loan on one of the 
defendants' real estate. The loan was pro- 
cured and the sum stipulated for by the 
agreement paid plaintiff. Plaintiff alleged 
further service in procuring said loan, not 
covered by the agreement, and for which he 
claimed $50. The affidavit of defence 
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alleged that if there were any further ser- 
vices they were included in the agreement; 
but it also denied a contract for additional 
services or the performance of the same, 
and further averred that the services sued 
for were actually rendered to a third party 
and not the defendants. Held, to be suffi- 
cient to prevent Judgment for want of a suf- 
ficient affidavit of "defence. — Kelt v. Loucka 
et ux., 75. 

6. Whether the professional services 
claimed in this action were performed for 
the defendants by the plaintiff as their 
counsel, and whether they promised to pay 
for the same, is unquestionably a question 
of fact for the jury to determine. — /ft. 

7. An affidavit of defence which admits 
the breach of the condition of the recog- 
nizance, and only questions the amount due, 
is not sufficient to prevent Judgment. — Com. 
V. 8 nave et cU., 76. 

8. In such cases. Judgment is entered for 
the full amount of the penalty, but execu- 
tion should issue for liquidated arrears only. 
—76. 

AGENT, 38, 185-6. 

AGREEMENT, 58, 69, 120, 148, 152, 160, 181, 
199-203. 

AMENDMENTS, 9-11, 134. 
ANTE-NUPTIAL CONTRACT, 19-22. 
APPEALS, 92, 94-97. 

AMENDMENTS. 

9. In an appeal from the Register of Wills, 
allowing the probate of an alleged will, er- 
rors and defects may be cured. — Cooper's 
Estate, 78. 

10. The law favors the perfection of ap- 
peals, to the end that injustice may be pre- 
vented in a denial of a hearing in the case, 
in a higher tribunal. — Ih. 

11. It is not the policy of the law to deny 
a hearing to any man on a hard technicality. 
—76. 

APPEARANCE, 145-7. 
APPRAISEMENT. 

WIDOWS, 129. 
ASSESSMENTS, 179-80. 
ASSESSORS, 52-53, 300-3. 
ASSIGNMENT. 

FOR CREDITORS, 223-5. 

12. A mortgage made in 1900 was fore- 
closed and the property sold by the sheriff. 
The day before the sale the defendant made 
a voluntary assignment under the Act of 
June 4, 1901. A petition was presented to 
have the sale set aside so that the assignee 
might sell the property. Held, that the act 
put the setting aside of sale in the discre- 
tion of -the court, and no good reason being 
advanced for setting aside the sale, the peti- 
tion would be refused. — Pierce v. Mower, 65. 



13. The Act of 1901 is not retroactive and 
does not affect a mortgage given prior to its 
passage. — ^76. 

14. Not decided whether the Act of 1901 
is suspended by the National bankruptcy 
Law. — Ih. 

ATTACHMENT EXECUTION, 15. 

ATTESTATION, 319-20. 

ATTORNETSr-AT-LAW. 5-6, 67, 185-6, 214-5, 
245. 

AUDITING JUDGE, 260-1. 

BAIL, 290-1. 

BANKRUPTCY. 

ACT 1901, 11. 

ATTACHMENT EXECUTION. 

15. Where an attachment execution has 
been issued and the United' States Court 
has refused to set it aside as a preference 
under the bankruptcy law, the Common 
Pleas Court will not set it aside on a rule, 
but will allow it to prodeed to trial where 
all questions can be regularly determined. — 
Hharp r. WooJ slayer et ah, 65. 

INVOLUNTARY. 

16. The petitioner averred that the re- 
spondents were partners; that they were 
insolvent; that they had removed 1000 
bushels of com from the farm they occu- 
pied as tenants, and intended to remove 
their personal property for the purpose of 
defrauding and delaying the petitioner; and 
asked for the appointment of a receiver. 
The facts as found were that the respond- 
ents were not partners; that they were not 
insolvent; and that the petitioner held no 
claim against them that was noW due. Held, 
that the petition must be dismissed. — 
Blain's Petition, 167. 

17. The respondents were engaged chiefly 
in the tilling of the soil, and the debts 
shown did not amount to $1000. Held, that 
the Act of Congress did not apply. — lb. 

« 18. Where there is no indebtedness due 
the petitioner he is not entitled to relief 
under the act of 1901. — lb. 

BENEFICIAL ASSOCIATION. 

BENEFICIARY. 

19. A., a member of a relief associatidn, 
after the death of his wife, designated B. as 
the beneficiary in case of his death, .which 
designation was properly made ^d ap- 
proved by the association. Subsequently 
he told C. that upon her marriage to him 
he would have her made the beneficiary. 
The marriage took place, but the change of 
beneficiary was never made. After his 
death the money was claimed by B. and C, 
whereupon the association filed its bill ask- 
ing that it be allowed to pay the money intp 
Court and the claimants be decreed to in- 
terplead and the Court direct to wblcli of 
them the money is to be- paid; The^ claim- 
ants filed their answers to ihe bill, B^ claim* 
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ing the fund as the properly designated ben- 
eficiary and C. under the ante-nuptial con- 
tract. Held, (afElnning the Court below), 
that the fund, after deducting costs, must be 
paid to C. — Young's Appeal. 

20^Tha.€ewF^ bel ow ftrontf *TOat prior to 
his marriage to Emma E. Wolfe the said 
William Wolfe informed her of his Relief 
Insurance, and of the fact, that upon the 
death of his first wife he had her name as 
beneficiary changed to that of his sister, 
Alice R. Young, of York, and that upon the 
ttiarriage of Emma E. Wolfe to him the said 
William Wolfe, he would have her the said 
Emma E. Wolfe made the beneficiary in- 
stead of his said sister, and that this was 
one of the considerations upon which the 
said Emma E. Wolfe agreed to become the 
wife of the said William Wolfe; that after 
their said marriage the said William Wolfe 
promised his wife, the said Emma E. Wolfe, 
repeatedly to have her made the beneficiary 
in pursuance of his agreement before their 
marriage, and that he likewise told other 
parties of hU intention so to do.'* Held, to 
be a sufllcient expression of the fact, for all 
practical or Judicial purposes, that there 
was an ante-nuptial contract — lb, 

21. The failure to have the wife's name 
Inserted as the beneficiary in the certifi- 
cate or on the books of the association, 
does not affect her right as against a mere 
volunteer. The rule is for the protection 
of the association; if it waives its rights or 
does not claim them a third party cannot 
take its place. — Ih, 

22. When the second wife married the 
Insured, she acquired a vested right in the 
benefit, a right not depending on his will or 
whim, but one no longer in his power, as 
between him and her, to confer or with- 
hold. He ought, in form, the day of the 
marriage, to have formally transferred to 
her that which by the consummation of the 
contract was hers. Equity will now treat 
that as done which ought to have been done. 
— /6. 

BILL OF PARTICULARS, 114, 146. 
BOARDING, 120, 125. 
BOOK ACCOUNT, 268. 
BOROUQHS. 

0B0INANCE8. 

23. The town council of a borough is a 
continuing body, and an ordinance passed 
to second reading before the first Monday 
in March may be finally enacted by the re- 
organized council at meetings held after the 
first Monday of March. — United Telephone 
Co. V. Volleoevilh^ 17. 

24. There is no Act of Assembly requiring 
more than one meeting of a town council of 
a borough to pass an ordinance. Any by- 
law to the contrary may be dispensed with 
without invalidating the ordinance so 
passed. — Ih. 

PAVEMENTS. 

26. Plaintiff brought suit to recover ^21.17 



cost of lajring a pavement which it was al- 
leged defendant refused to lay. The state- 
ment alleged that some of this pavement 
abutted on Church street, but it failed to 
show that said street was ever laid, outer 
ftdopted^ by the borough authorities. The 
affidavit of defende specifically denied such 
opening or adoption of said street, or the 
passage of any ordinance regarding the lay- 
ing of pavements thereon. Held, that a rule 
for Judgment for want of a sufficient affida- 
vit of defence must be discharged. — Bor- 
ough of ^tetcartatown v, Oahle, 157. 

26. The affidavit also averred that the 
sidewalk which the statement charged 
him with allowing to become dilapidated 
was not on a public street in said borough, 
but on defendant's own property. Held, to 
be a sufficient defence. — Ih. 

POLES. 

27. An ordinance imposing a fixed sum for 
the erection and use of telegraph poles is a 
police regulation, and any grievance may be 
heard in the Court of Quarter Sessions un- 
der the twenty-seventh section of the gen- 
eral borough law of 1851 and its supple- 
ments. — 76. 

SEWEBS. 

28. Before approving a plan of lots the 
borough reserved the right to construct a 
sewer along a certain line. Afterwards, on 
request to councils of the lot owners, the 
construction of a sewer on this line was au- 
thorized to be laid with such pipe and in 
such manner as the borough engineer should 
direct The engineer supervised its con- 
struction and it was connected with the 
borough sewer at the borough's expense. 
The expense of constructicm was paid for 
by the property owners. Held, that it was 
a public sewer of the borough. — Brown v. 
Borough of Turtle Creek, 102. 

29. Upon a bill in equity filed by a lot 
owner the borough would be required to re- 
pair the sewer and abate the nuisance 
caused by the escape of sewage and gas 
thereupon. — Ih. 

BRIDOB, 292-7. 

BREWING COMPANY, 212. 

BUILDING ASSOCIATION. 

AGENT, 38. 

LIABILITY OF DIBECTORS. 

30. Before the Auditor distributing the bal- 
ance on the account of the Receiver of an 
insolvent building association, the Directors 
of the Association presented a claim for 
participation in the distribution by reason 
of the payment by them of notes of the As- 
sociation due certain banks. Objection was 
made to the payment of the claims on the 
ground that the insolvency of the Associa- 
tion was caused by the negligence of the 
Directors, and because the borrowing was 
in excess of the statutory powers. The ob- 
jections were overruled by the Auditor, who 
allowed the Directors to participate in the 
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distribution. Exceptions were filed to the 
report. Held, that the exceptions must be 
sustained. — York Building and Loan AmoH- 
atlon, 137. 

31. The Directors had an arrangement 
among themselves by which they received 
the full value when they borrowed stock, 
which was contrary to their by-laws which 
provided that the money should be loaned 
to the highest bidder, and also an unjust 
advantage, because ordinary shareholders 
only received ninety per cent, of the par 
value of borrowed shares. Held, to be a 
fraud on the rights of the stockholders. — 76. 

32. The by-laws required quarterly and an- 
nual statements of the flnanical affairs of 
the Association. This was not done, and the 
Secretary was permitted to omit a plain 
duty, the performance of which would at 
once have shown the company's insolvency. 
Under such circumstances a director is cul- 
pable at least to the extent of being post- 
poned in the distribution of the wreck whi6h 
his negligence has brought to those who 
loaned their money on the assumption that 
he was doing his duty and that his company 
was solvent. — /ft. 

33. The Directors of the Association bor- 
rowed money in excess of the stipulation in 
the Act of June 25, 1895, P. L. 303. Held, 
that while the Association is not in a posi- 
tion to plead the doctrine of ultra vires, since 
it received the money, the other creditors, 
whose resources for payment and security 
were diminished by this excessive borrow- 
ing, may insist upon postponing the Direc- 
tors who have been guilty of exercising this 
excessive power. — /ft. 

34. Before the Auditor distributing the 
balance on the account of the Receiver of 
an insolvent Building Association, the gen- 
eral creditors contended that the claims of 
the Directors as creditors should be post- 
poned because the insolvency was jdue to 
their negligence, and because they exceeded 
the statutory limit in borrowing. The Audi- 
tor allowed the Directors* claim, and the 
Court confirmed his report. Held, not to 
have been error. — Com. v. Anchor Building 
and Loan Association, 21. 

35. The testimony showing no attempt on 
the part of the Directors to secure them- 
selves at the expense of the creditors; the 
insolvency of the Association being caused 
by the premature maturing of stock, which 
action was taken after reports by duly ip- 
pointed committees and with the advice of 
counsel; — the action of the Directors can- 
not be regarded as grossly negligent or 
fraudulent. — lb. 

36. If not grossly negligent or fraudulent, 
the Directors are not liable for the unfortu- 
nate results of their management, since they 
are held to but ordinary skill and diligence, 
and are personally liable only when they are 
guilty of fraudulent acts or of acts clearly 
ultra vires, — lb. 



37. There being no evidence that the over- 
borrowing was an act of negligence. It will 
not postpone the legitimate claims of the 
Directors as creditors. — lb, 

SOLICITOR. 

38. A borrowing stockholder of a building 
association made applicatioQ , for an in- 
creased loan which was granted. The stock- 
holder executed the mortgage and endorsed 
an order for the full amount of the mort- 
gage and left it with the solicitor of the as- 
sociation t9 pay off the incumbrances in- 
cluding the prior mortgage held by the as- 
sociation. The solicitor absconded without 
paying the amount to the association. Held, 
that whether the solicitor was agent for the 
association or the borrower, was a question 
for the Jury. — Olenolden Building Association 
r. Richards, 48. 

BURDEN OF PROOF, 228. 

CERTIFICATE, 19-22, 235. 

CHANTICLEER. 

CROWINa. 

39. In the exercise of his prescriptive 
right a game cock cannot be enjoined by a 
preliminary injunction, in Lancaster county. 
—Hillcgas r, Reinh^rt, 189. 

4a Equity is without jurisdiction when it 
is invoked to restrain a rooster from crow- 
ing.— /ft. 

41. The prerogatives of a chanticleer are 
beyond the reach of any common law doc- 
trine or legislative enactment. They are 
founded upon principles that antedate hotels 
and were honored for centuries ere the com- 
mercial traveler or ubiquitouis drummer ever 
monopolized a tavern or usurped a passen- 
ger car.— J6. 

42. The right to crow is an inalienable 
right and must not be abridged nor sup- 
pressed, because it is eventual and not per- 
petual.— /6. 

43. Dictum: A chancellor might be moved 
did the rooster crow continuously. — lb, 

44. An injunction will not be allowed at 
the instance of a hotel keeper to stop the 
crowing of game cocks in the early morning 
on adjoining premises, no direct damages 
being proven. — lb, 

CHARTERS, 46-51. 

APPLICATION, 47-51. 

45. It is the duty of the Coui:t to examine 
all applications for charters of incorpora- 
tion of corporations of the first class, and if 
its purpose should be found lawful and not 
injurious to approve the same. — In re 8t, 
David's Church, 13. 

CHILDREN, 324-16. 

CHURCH. 

CHARTER. 

46w A corporation formed for the purpose 
of "the support of public worship of Al- 
mighty God according to the fftith and diaoi- 
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pline of the Protestant Eipiscopal Church in 
the United States of America," is proper and 
lawful, as well as commendable. — In re St. 
Darid*8 Church, 13. 

PftOPEBTT. 

47. The application provides inter alia, 
that "all the property of the said corpora- 
tion shall be taken, held and enure subject 
to the control and disposition of the vestry 
thereof; but no grant shall be made of its 
real properties or any charge imposed there- 
on, without the consent of a majority of the 
lay members of the Standing Committee of 
the Diocese of Central Pennsylvania." H«xd, 
to be in conflict with the Act of June 2, 1887, 
P. L. 298.— /n re St. David's Church, 13. 

4& The purpose of the Act is plainly to 
vest the control and disposition of the cor- 
poration's property in a majority of its lay 
members, either directly or through their 
constituted officers or fepresentatives. — Ih. 

49. The Standing Committee referred to in 
the application consisted of flve presbyters 
and flve laymen, elected by a Convention to 
which every church in the Diocese sends at 
least one lay delegate. Held, that the Act 
does not contemplate that the control and 
disposition of the property should be vested 
in a body who would be strangers to the 
corporation in everything except faith in the 
doctrine. — lb. 

50. The Act requires that such officers or 
representatives shall be citizens of Pennsyl- 
vania, yet the application fails to aver that 
the Standing Committee are such citizens. — 
/ft. 

61. The application must follow the lan- 
guage of the Act, and it is necessary that 
the provision securing to the lay members 
the right of alienation shall be inserted in 
each charter. — Ih. 

CITY ASSESSORS. 

FILUNO VACANCY. 

52. S, a member of the Board of City As- 
sessors, while still in office, was re-elected, 
but died before the beginning of his new 
term. The City Councils in Joint conven- 
tion elected respondent to the office, and he 
took the prescribed oath and entered upon 
his duties. On a suit of quo warranto. Held, 
that Judgment must be entered, in favor of 
the respondent. — Com. r. Rudisill, IW. 

53. A vacancy existing in the Board of 
Assessors, the City Councils had the right 
under the Act of May 23, 1889, to appoint 
the respondent to the office. — lb. 

CITY COUNCILS, 52-53. 

COMMISSION, 171. 

CONCEALMENT. 166-8. 

CONSTABLE. 

FEES. 

64. Plaintiff was a ward constable in the 
Borough of Hanover, and also in the employ 
of said borough as a policeman, receiving a 



salary for his services. He presented a bill 
to the County Commissioners for fees as 
constable, which the defendant refused to 
pay. Held, that Judgment must be for the 
defendant — McKinney v. County of York, 121. 

55. The Act of July 14, 1897, P. L. 266, 
speciflcally prohibits recovery by a consta- 
ble, who is also a policeman, of any fee or 
compensation, except his salary, for services 
performed by him pertaining to his office lor 
duties either as policeman or constablie^ ex- 
cept public rewards and legal mileage.— ^75. 

66. Pees can only be recovered from the 
county by warrant of some statute. — lb. 

CONSTITUTIONAL LAW, 17f 7. 

ACTS OF ASSEMBLY, 300-3. 

57. No act will be stricken down by the 
courts for unconsitutionality, except it 
clearly infringes constitutional powers, — 
plain stipulations and requirements. — McKin- 
ney r. County of Tork,^ 121. 

CONTRACT, 6, 166-61. 

BREACH. 

58. Plaintiff entered into a contract with 
defendant c6mpany to do the grading, ma- 
sonry work and track laying of a line of 
railroad. The contract contained a clause 
that "the decision of the engineer shall be 
flnal and conclusive in any dispute which 
may arise between the parties to this agree- 
ment relative to or touching the same, and 
each and every of the said parties do 
hereby waive any right of action, suit or 
suits, or any other remedy in law or other- 
wise, by virtue of the covenants herein con- 
tained, so that the decision of the engineer 
shall, in the nature of an award, be flnal and 
conclusive on the rights and claims of said 
parties." After having made preparation 
and actually begun the work, he was or- 
dered by the defendant to stop. The stop- 
page at first promised to be temporary, but 
he was never allowed to resume. He brought 
suit to recover damages resulting from the 
stoppage of the work and the rescission of 
the contract The Court below decided that 
he had no rii^t to recover, and instructed 
the Jury to find for the defendant. Held, 
to have been error. — Dobbling's Appeal, 92. 

69. The agreement to submit to the deci- 
sion of the engineer, was limited to disputes 
relative to or touching the agreement itself, 
and the waiver of the remedy in law ex- 
tended only to that which might be exer- 
cised by virtue of the covenants contained 
in the agreement. It did not cover ques- 
tions outside the contract, and clearly could 
not include a claim for damages for the 
abrogation of the contract. — lb. 

60. The right of trial by Jury will not be 
taken away by implication merely, in any 
case; it must appear in all cases that the 
parties have agreed to dispense with it — lb. 

61. Where a contract provides that in case 
of a breach by one party the other shall 
have the right to demand compensation by 
one of the several prescribed methods, such 
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provision fpr relief is exclusive of all 
others. — Fidelity Insurance, Trust Co., dc, v, 
Uchten, 57. 

62. A contract for the sale of real estate 
-contained the following Clause: '*& case of 

failure of the purchaserstp tomply n ilk .the 
ter^ls of sale, the vendor or vendors shall 
have the option. of declaringthe sale off and 
of retaining the deposit money as liquidated 
daoiages for the default or of reselling the 
property at the expense and risk of the 
purchaser* and of retaining said deposit 
money on account of any loss that may be 
occasioned thereby.*' The purchaser paid 
the required deposit, the vendor tendered 
him a deed aiid demanded the balance of 
the purchase-money, which the purchaser 
refused to pay. Held, in an action by the 
vendor against the purchaser for the pur- 
chase-money, that the vendor's remedy was 
confined to one of the prescribed methods 
of relief, notwithstanding the fact that there 
was no express provision in the contract 
that the remedies provided should be exclu- 
sive. — /ft. 

63. The use of the word "option" in the 
above clause did not affect the question in 
any way. — /ft. \ . 

MAINTENANCE. 

64. By an agreement made between the 
parties, defendants contracted to provide 
maintenance and a home for the plaintiff, in 
consideration of which plaintiff assigned all 
aiS interest in certain real estate to the de- 
fendants, and agreed not to bring any ac- 
tion against them. Plaintiff brought suit 
for ^251.66 for alleged breach of the agree- 
ment. The affidavit of defence averred that 
there was no consideration; that the con- 
sideration was void because at the time of 
the execution he had previously conveyed 
the land to the defendants; and that they 
had provided the home required but plain- 
tiff had voluntary left it and refused to re- 
turn. Held, to be a dufflcient defence.— 
Brathcote r. fitramin^er, 16^. 

65. These two averments are not incon- 
sistent, because the maintenance furnished 
may have been done on account of the rela- 
tionship existing between plaintiff and one 
of the defendants. — lb, 

66. Plaintiff havipg refused to live in the 
home provided is barred from recovering 
damages for non-maintenance. — /ft. 

MISTAKE. 

67. Prospective claimants executed a writ- 
ten agreement with counsel and assigned to 
him five per cent of the amount he should 
recover for them. Counsel appeared before 
the Auditor, successfully presented their 
claims and also effectually resisted the pay- 
ment of others which would have reduced 
the sums his clients received. The Audi- 
tor awarded the five per cent, to the coun- 
sel. On exceptions filed. Held, that the ex- 
ceptions must be dismissed. — Orwig*8 Estate, 
]<49. 



68. To vary, impeach, or set aside a writ- 
ten instrument on the ground of fraud or 
mistake, it is necessary to prove to the sat- 
isfaction of the Court by at least two wit- 
nesses or one witness corroborated by facts 
equivalent to another witness,, the fraud or 
mistalce relied upon.— ^fft. 

RECORDING. 

69. The contract not having been recorded 
as required by the New York statutes, its 
provisions are not effective as against the 
mortgagee or its assigns, without notice. — 
iiehmattz* Appeal, SS, 

CONVERSION, 130, 136. 

CORPORATION. 

DIRECTORS, 70, 73, 79, 14a 

MANAGEMENT, 79-82. 

70. PlainUff's bill alleged unfair and 
illegal meetii^gs of the. board, of directors; 
the election of directors who had not paid 
their stock subscription; improper settle- 
ments of suit brought to compel payment of 
said subscription; and failure to bring suit 
for money improperly paid. It asked for 
the appointment of a receiver and an ac- 
counting. Held, on demurrer, that the bill 
must be dismissed. — Bacon r. Hoover Wagon 
Company, 171. ' 

71. As the bill does not charge insolvency, 
it cannot be maintained as a creditor's bill, 
—/ft. 

72. As the bill shows a knowledge and 
understanding of the corporation accounts, 
there can be no necessity for an account- 
ing to the plsintiff, either as a creditor or 
stockholder. — /ft. • 

73. Though the election of the directors in 
the way alleged was unlawful, yet as there 
was a regular election after that time, the 
bill could not be sustained for that reason. — 
/ft. 

74. The advisability of the defendant 
company proceeding in litigation is within 
the discretion of the majority, and unless 
it is shown that the majority has abused its 
discretionary powers this bill cannot be sus- 
tained.— //. 

76. Plaintiff, with other stockholders, may 
proceed by mandamus to compel the direc- 
tors to discharge their legal duties.— ^/ft. 

76. It has always been a settled principle 
that no interference with the management 
of a corporation can be Justified, unless such 
interference be absolutely necessary to the 
attainment of Justice. — /ft. 

77. The appointmeht of a receiver or man- 
ager of a solvent corporation must therefore 
be considered a strong remedy, which can 
be Justified only in a strong caise. — lb. 

78. With the many means ih the hands 
of the plaintiff for correcting abuses by the 
directors of the company, and enforcing the 
rights of the plaintiff, in equity and at law, 
a receiver will not be appointed, when it is 
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obvious it can only result in great embar- 
rassment to the corporation and all stock- 
holders thereof, and ultimate failure and in- 
solyency. — 76. 

CORPORATION. 

8'^OCK. 

79. Plaihtiff, holding the controlling in- 
terest in a corporation, was notified of a 
special meeting of the board of directors for 
the purpose of arranging for the pay-roll. 
He did not attend the meeting. At the 
meeting the defendants, other directprs, 
passed a resolution to issue twenty or less 
shares of the common stock. Eleven shares 
were then issued and taken by the defend- 
ants, thus giving them the control. An in- 
junction was obtained, restraining them 
from parting with the stock or voting it. 
Heij>, that the injunction must be made per- 
manent, until plaintiff has had opportunity 
to subscribe and pay for his pro rata share 
of the new issue. — Paterson et ah v, Buena 
Vista Ice Company et al., 49. 

80. The issuing and sale to themselves by 
the three directors, Hostetter, Rohrbaugh 
and Gitt, was illegal and prejudicial to the 
rights of the plaintiffs, and deprived them 
in an illegal manner of their power as ma- 
jority stockholders of gaining control of the 
corporation. — /ft. 

81. As the notice sent to the plaintiff did 
not inform him that the question of con- 
sidering an issue of additional stock was the 
purpose of the meeting, it was not sufficient 
to bind him to what was done at the meet- 
ing.— 76. 

82. When the capital stock of a corpora- 
tion is increased by the issue of new shares, 
a holder of the original stock has a right to 
subscribe for and demand from the cor- 
poration such a proportion of the new stock 
as the number of shares already owned by 
him bears to the whole number of shares 
before the increase, and especially is this 
the rule where directors issue new stock to 
themselves, or to their friends, in order to 
control an election, or make a profit. — lb, 

COSTS, 213-16, 256. 

COUNCILS, 23-24, 52-53. 

COUNTY, 56, 174-7, 290-7. 

COUNTY AUDITORS. 

DUTIES OF. 

83. There is no law requiring or authoriz- 
ing County Auditors to criticise the conduct 
of officials. — Wyoming County Auditors' Re- 
port, 161. 

NOTICE OF MEETING, 91-3. 

84. County Auditors notified the person, 
who did the business for the County Treas- 
urer, to appear before them, but did not 
notify the County Treasurer. The party 
appeared with the books and accounts of 
thd Odunty Treasurer. The County Audi- 
tdrfc surcharged the County Treasurer to 
Quite an -amount. Heij>, that before a lien 



can be created against the real estate of a 
County Treasurer, as provided by the Act 
of April 13, 1834, P. L. 545, Sec. 46, It must 
appear that the County Auditors have per- 
formed their duty and given the person 
against whom the Hen has been filed an op- 
portunity to be heard. — Wyoming County 
Auditors* Report, 161. 

85. In order to surcharge any county offi- 
cer, It Is necessary that he shall first be 
summoned to appear before the Auditors, 
and notified that his accounts are being Inr 
vestlgated. — County of York v, Ziegler et at,, 
185. 

86. The notice should be in writing, form- 
ally and specifically informing the officer 
that his accounts are being audited by the 
County Auditors, and that unless satisfac- 
tory explanations are given surcharges will 
be made. — lb. 

87. The appearance of the Auditors at the 
Commissioners' office, with the announce- 
ment that the former were ready to per- 
form their duties, and a request for books, 
papers and accounts, with the further an- 
nouncement that the Commissioners could 
be present If they so desired. Is not a suffi- 
cient notice. — lb, 

88. Neither Is It a sufficient notice that 
they were subpoenaed to attend as wit- 
nesses and did so attend. — lb. 

89. Nor can they be charged with notice- 
because of an entry on the stenographer's 
notes that the evidence taken would be used 
for the purpose of adjusting their accounts, 
in the absence of any proof that they were 
present when the entry was dictated. — 76. 

90. The accounts will be re-audited at the 
next meeting of the County Auditors, when 
legal notice can be served on the officers 
or former officers to appear, and the audit 
can be held with the same effect as if prop- 
erly held at the usual time. — 7ft. 

POWERS. 

91. County Auditors can not by a report, 
bind the real estate of any one until such 
person has had notice that his accounts 
were to be audited and his property liable to 
be affected thereby. — Wyoming County Audi- 
tortt* Report, 161. 

RE-AUDIT, 90. 

92. Where appeals have been taken from 
the reports of the County Auditors, If the 
report must be set aside for lack of proper 
notice, the accounts can be re-audlted at 
the next annual meeting of the Auditors. — 
County of York v, Ziegler et at. No. 3, 189. 

REPORT. 

93. A judgment founded on the reports of 
the County Auditors, proper and regular on 
Its face, cannot be stricken off; but If the 
report lalls because of lack of proper notice, 
the judgment falls with it — County of York 
V. Ziegler et al. No. 2, 188. 

SI4. The petition of the County Commls- • 
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sioners set forth that the Auditors' R^ort 
for the years 1900 and 1901 was duly filed 
and confirmed by the Court, that the ac- 
counts of said Treasurer credited him with 
large sumij of money with which he is not 
entitled to credit on account of fraudulent 
bills and other fraudulent practices. It rep- 
resented that the credits thus fraudulently 
obtained amounted to $70,227.20, and asked 
the Court for leave to file an appeal nutic 
pro tunc, the time allowed for the appeals 
having elapsed. Held, that the petition 
must be refused— ♦Forfc County Auditors* Re- 
jwrt, 163. 

95. The Auditors are the special tribunal 
created by law for the settlement of the ac- 
counts of the county ofllcers, exclusive of 
all others, and its decision, if not appealed 
from is final and conclusive, and cannot be 
opened for the correction of errors, or again 
inquired into by the Auditors or the Court. 
—76. 

96. While these Judgments are in the 
Court or have the effect of Judgments, they 
are not Judgments of the Court, such as may 
be stricken off or opened, like ordinary 
judgments of the Court, after the time al- 
lowed for appeal and the Judgments have 
become conclusive. — Ih. 

97. The relief prayed ^or is not the strik- 
ing off or the opening of the Judgments or 
the report, but for leave to enter appeals 
nunc pro tunc. This the Court has no power 
to grant — lb, 

98. A report of the County Auditors, 
when properly filed has the effect of a Judg- 
ment against the real estate of the officer 
against whom a balance is found. — County of 
York r. Ziegler et al., 185. 

99. Upon the filing of such a report, it 
becomes the duty of the Prothonotary to 
enter Judgment for the amount of the sur- 
charge, and index the same in the Judgment 
docket. — Ih, 

100. The audit being stricken off and set 
aside, it no longer has a conclusive effect, 
and the Judgments entered thereon must be 
stricken off. — lb, 

COUNTY COMMISSIONERS. 

DRAWING OF WARRANTS, 102-108. 
MANDAMUS, 226-31. 
PAYMENT, 284-9. 

101. The refusal of the Commissioners to 
pay is an exercise of the discretion which 
the law gives them. Whether wisely or un- 
wisely exercised is not for the Court to say. 
— York County Nat* I Bank v. Ziegler et al,, 46. 

ROADS, 272. 
SURCHARGE, 85-90. 
TAX COLLECTORS, 300-1. 

COUNTY TREASURER. 

PAYMENT or WARRANTS. '-^ 

•Reverted in County of York's Appeal, >7 Yokk L£« 
OAL Rbcord 85. 



102. Plaintiff, a constable, presented a bill 
of costs to the County Commissioners, and 
a warrant was issued for the same, signed 
by two of the Commissioners. The minutes 
of the meeting state the bills were approved 
by two of the Commissioneris, without speci- 
fying any particular bills. The third Com- 
missioner was present, but refused to ap- 
prove or sign. When the warrant was pre- 
sented to the defendant, the County Treas- 
urer, he refused payment, whereupon a rule 
was granted to show cause why an alterna- 
tive writ of mandamus should not issue. The 
Treasurer's answer admitted all the facts. 
Held, that the mandamus must be refused. 
— Loucks V. Thompson, 15. 

103. The defendnt is entitled to the pro- 
tection of a minute of record showing the 
legal approval of the plaintiff's bill and the 
issuing of the warrant for the payment 
thereof by the board of Commissioners. — lb. 

104. The approval of bills and granting of 
orders must be done at legally organized 
meetings of the board. Papers signed by 
individual members of the board not at a 
legal meeting in pursuance of proper official 
action are of no validity. — lb, 

106. Two County Commissioners are au- 
thorized to transact business, which in- 
cludes the issuing of legal warrants upon 
the County Treasurer. — lb. 

106. The mere fact that the warrant pre- 
sented to the Treasurer for payment is only 
signed by two of the Commissioners is no 
reason for refusing to pay It. — lb, 

107. The Treasurer has no legal right to 
overhaul the records or minutes of the 
Commissioners' office, with a view of as- 
certaining whether a warrant presented to 
him for payment was regularly issued, after 
a properly convened meeting upon a bill 
properly approved by them. — lb, 

108. If the Treasurer has actual notice of 
an irregularity in the issuing of a warrant, 
or of its irregularity, he would be JusUfled 
in withholding payment. — lb, 

SURCHARGE, 84, 94. 

COURT. 

CHARGE, 254-56, 294-5. 

DECEPTION, 211. 
DISCRETION, 12, 297. 
DUTY, 45. 

CRIMINAL LAW. 

INDICTMENT. 

109. An indictment which charges that the 
defendant **did unlawfully and wilfully fur- 
nish by sale, barter and gift, for use as a 
bev^rage, certain spirituous, vinous, malt 
and brewed liquors, to wit: wine, whiskey, 
brandy, ale, porter, stout, rum, gin, beer 
and cider, to Bessie Hibner, she the said 
Bessie Hibner then and there being a minor 
under the age of twenty-one years, contrary 
to the form of the Act of the General As* 
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vembly In such case made and tirovided, 
and against the peace and dignity of the 
Commonwealth of Pennsylvanta/' is suffl- 
cient. — Com. r. Mitzel, 105. 

110. Such an indictment can not be com- 
plained of for duplicity. — lb. 

111. The indictment charged the defend- 
ant with fraudulently filtering, being con- 
cerned in the altering, uttering and pub- 
lishing, being concerned in and causing the 
procuring and uttering of a written instru- 
ment. A motion to quash the indictment 
was made on the ground that each count in 
the indictment did not embrace a full copy 
of the paper alleged to have been fraudu- 
lently altered and published. Held, that the 
motion will be overruled. — Com, v: TJwmp* 
son, 122. 

112. Under the Criminal Procedure Act it 
Is sufficient, if, the Instrument is described 
'*by any name or designatibn by which the 
same may be usiially known, or by the pur- 
port thereof, without setting out any copy 
or fac-simile thereof." — lb. 

113. It is sufficient to. aver a general in- 
tent to defraud a certain person, which in- 
tention may be made out by the facts in 
evidence at the trial. — lb. 

1 14. If the indictment does not furnish the 
defendant sufficient information to prepare 
his defence, he may apply to the Court for 
an order that a bill of particulars be filed, 
and the Court will, if satisfied of its neces- 
sity, order the same.^/6. 

115. One count may refer to. the matter 
in any other count, so as to avoid unneces- 
sary repetition, and though the count re- 
ferred to should be defective, or be rejected 
by the grand Jury, that circumstance will 
not vitiate the residue. — lb. 

SUMMARY CONVICTION. 

116. The Information or complaint, in 
criminal actions before an alderman, is the 
basis of the whole proceeding had before 
him, and if it fails to show jurisdiction or 
that an ofFence has been committed, the 
Court will reverse his action thereon. The 
transcript and the testimony taken upon 
the hearing and returned with the reoord 
cannot be used to correct the faults in the 
Information originally made. It must also 
contain a direct and positive charge against 
the defendant and not merely facts amount- 
ing to a presumption of guilt, however suf- 
ficient such facts may be as prima facie evi- 
dence against him.^rom. r. Diffenbaugh, 113. 

117. Hence, an information under the Sun- 
day Observance Act of April 22, 1794, 3 Sm.. 
Laws 177, must show the particular act or 
kind of work that the defendant is charged 
with doing and the several facts to Indicate 
that it is not within the exception or pro- 
viJBo of the statute, so as to show that an 
offence has been committed. — lb. 

118. Hence, a summary conviction under 
this Act before an alderman should be set 



aside when the information set9 forth that 
"he (the defendant) did work and follow 
his usual everyday avocation of a butcher 
or retailer of meats" on Sunday, June 5th, 
1892, although the transcript and evidence 
sustain the maigstrate's findings and sen- 
tence. — lb. 

119. The "Works of necessity" excepted 
by this Act are the necessity of the man 
doing the act» not of the person purchasing. 
This does not mean a physical and abso- 
lute necessity, but any labor, business or 
work which is morally fit and proper to be 
done on that day, under the circumstances 
of the particular case, and the burden is on 
the defendant to show that the act com- 
plained of was an act of necessity. — lb. 

CROWINO, 39-44. 

CURTILAGE, 219. 

DAMAGES, 44, 58, 66, 151^ 255-7, 264, 268-71, 
272, 292-8. 

DECEDENTS* ESTATES. 

CLAIMS AGAINST. 

120. Claimant having agreed to board 
and care for decedent in consideration of 
living in her house free of rent, can not re- 
cover for any additional care required dur- 
ing her last illness. — Oillen's Estate, 77. 

121. A daughter, though an adult and mar- 
ried, cannot recover wages fpr services ren- 
dered in nursing and care of her father or 
mother, except, on clear proof of an express 
contract to that effect.— 7/6. 

122. If the daughter cannot recover, her 
husband can have no higher right. — lb. 

123^ A claim for materials furnished and 
work done on decedent's house, more than 
six years old, cannot be allowed. — lb. 

124. The statute of limitations may be set 
up in the Orphans' Court precisely as in a 
court of law; nor can it be tolled by any- 
thing short of a suit at law. or what is 
equivalent in the Orphans' Court; and a 
demand upon the executor or administrator 
is not such an equivalent. — lb. 

125. A claim for boarding relatives of the 
decedent who came to see her during her 
last illness cannot be allowed. — lb. 

EXEMPTION. 

126. While a widow who was voluntarily 
living apart from her husband at the time 
of his. death is not entitled to $300 exemp- 
tion, it will be allowed where the husband, 
who was a traveling, salesman, parted ap- 
parently on good terms with his wife and 
son at their home eight years before his 
death, but never returned, having made his 
home elsewhere, and failed to contribute 
to his wife's support and made no endeavor 
to ascertain her whereabouts at the place 
he had left her.— Weidler*» Estate, 3. 

127. The widow is not competent, under 
the Act of May 23, 1887, Section 3, to tes- 
tify in support of her claim for $300 exemp- 
tion as against her husband's creditors. — lb. 
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128. An adult daughter, possessed of in- 
dependent means, who at the time of her 
mother's death was a member of her family, 
is entitled to have $300 worth of property 
of decedent set apart and appraised to her 
under the Act of April 14, 1851. P. L. 612.— 
Hoffmanns Estate, 69. 

129. The widows' appraisement set aside 
$49.15 of the personal property, and elected 
to receive the balance out of the proceeds 
of the sale of the decedent's personal prop- 
erty, after a sale of the same. Held, that 
such appraisement must be set aside."— 
Thoman*8 Estate, 154. 

130. A widow may demand her exemption 
out of cash or securities on hand at the 
death of her husband, but she cannot claim 
it out of proceeds of personal property out 
of which she is to select her exemption, 
after the conversion of the same. — /&. 

PARTITION. 

131. The petition for an inquest was de- 
fective in not properly setting forth cor- 
rectly the heirs of the decedent and their 
relation to him. On a rule to show cause 
why the inquest should not be rescinded and 
all proceedings stricken from the record. 
Held, that the rule must be made absolute. 
— Lauer's Estate, 153. 

132. The petition should clearly set forth 
not only the names of all the parties in in- 
terest, but should give a statement of their 
relationship. This is especially indispensa- 
ble where the parties in interest are col- 
lateral kin to the decedent in different de- 
grees. — Ih, 

133. A failure to set out in the petition the 
last known place of residence of some of 
the collateral heirs, so that copies of the 
newspaper could be mailed to that address, 
is fatal.— 76. 

134. When the proceedings have advanced 
to the filing of the report, and are fatally de- 
fective, they cannot be amended.— 16. 

135. Without a compliance with the terms 
of the acts governing inquests, and the or- 
ders of the Court, a good title can not pass 
to the purchaser or acceptor of the real 
estate, and though it may involve inconve- 
nience and hardship, yet the proceedings 
must be set aside. — Ih, 

136. When an absolute devise of real es- 
tate is made to the children of testator, and' 
in the clause of the will appointing execu- 
tors discretionary power is given them to 
sell and convey real estate, but no necessity 
for the conversion of the land appearing, a 
devisee can demand partition as of right. — 
Davis* Estate, 193. 

BENTS. 

137. Exceptions to the executor's ccount 
for insufficiency of the amount for which 
executor leased property must be dismissed, 
as the executor had no authority to collect 
the rents, and it appears that the executor 
rented the property as agent of the owners. 
— RosenstelVs Estate, 64. 



138. The proper proceeding in which to 
settle questions of liability for rent on land 
ordered to be sold is not in the administra- 
tion account but on the account of the pro- 
ceeds of sale. — LittelVs Estate, 198. 

TBUST. 

139. Where property was given in trust 
for the term of seven years to J, she "to 
draw all benefit from the said property 
during the seven years, to keep it in good 
repair and free from all taxes and liens ;"^ 
and at the end of said term to sell and 
divide the proceeds among J's brothers. 
Held, that an existing mortgage and subse- 
quent street improvements were not in- 
cluded in "liens."— Li«cir« Estate, 198. 

DECLARATIONS, 182. 

DEED, 181, 232. 

DEFAULT, 147. 

DEMURRER, 226-30, 258, 265-7. 

DIRECTORS, 30-37, 70^ 140, 162. 

DISCRETION. 

COMMISSIONERS, 101. 
COURT, 12. 
EXECUTORS, 136. 

DISTRIBUTION, 60-7, 204-7, 223-5, 307-8. 

DIRECTORS, 30-7, 162. 

140. The directors having been compelled 
to pay from their individual funds notes 
given by them as directors, were creditors 
of the corporation, and the finding of the 
Auditor allowing them a dividend on tlieir 
claims will be sustained. — Forry*s Adm, r. 
Hanover F, d M. Co,, 73. 

ROYALTIES. 

141. The company agreed to pay to the 
exceptants within sixty days after the ex- 
piration of each month ten per cent, of the 
amount for which water wheels were sold 
as royalties. After the appointment of the 
receiver the money for wheels sold became 
due and was collected by him. The Audi- 
tor refused to allow these royalties in full, 
bill only R dividend thereon. On exception 
filed. Held, that the exception must be sus- 
tained. — Forry's Adm, v. Hanover F. d M. Co,, 
73. 

142. The royalty only became payable af- 
ter the receivership was created, and upon 
the collection of the moneys collected by 
the receiver. It is therefore part of the 
moneys collected by the receiver, and is- 
first to be paid, before said moneys are ac- 
counted for. It is not a claim which must 
submit to a dividend, with the claimants 
whose moneys were due at the creation of 
the receivership, but like expenses of the 
receivership, is payable in full. — lb. 
DIVORCE. 

INFAMOUS CRIME. 

143. The conviction of a husband of lar- 
ceny from the person, followed by a sen- 
tence of four years' imprisonment, does not 
furnish his wife a ground for divorce. — 
Bailey v, Bailey, 62. 
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144. The legislature, in using the words 
"'infamous crime/' in the Act of June 1, 
1891, P. L. 142, intended them to be under- 
-stood in their technical or legal meaning. 
— lb. 

NON-APPEARANCE. 

145. A petition for a divorce was filed 
December 1, 1902, and the subpoena served 
on the respondent December 3, 1902. The 
suit was made returnable on January 5, 
1903, and on January 9, 1903, an examiner 
was appointed. On January 12, 1903, the 
respondent filed his petition, alleging non- 
appearance to the libel because libellant 
liad promised to quash the proceedings, and 
petitioner asked for a bill of particulars 
and a Jury trial. Held, that the petition 
must be granted. — Mmser v. Mnsser, 181. 

146. The mere fact that the defendant did 
not appear in answer to the writ does not 
prevent him from appearing before the ex- 
aminer, and there demanding a trial by Jury. 
— Ih. 

147. There is no authority for making a 
"decree against him by default for want of 
an appearance. — lb. 

DOCKET, 193. 

DOCUMENTS, 164. 

DOWER, 172-3. 

DRIVER, 298-9. 

DUTY. 

AUDITORS, 83. 
COURT, 45. 

DIRECTORS, 30-37, 70-80. 

ELECTION PROCLAMATION, 284-9. 

ENGINEER, 58-59. 

EQUITY, 19-22, 29, 39-44, 70-82, 170, 200-1, 
232-6, 259-60, 268-71. 

INJUNCTION. 

148. Defendant furnished A. a refrigerat- 
ing plant in the State of New York, on a 
-conditional agreement that it was to remain 
defendant's property until paid for. A. ex- 
<ecuted a mortgage on the plant to B., who 
assigned it to plaintiff. Neither B. nor the 
plaintiff had any knowledge of the exist- 
ence of the agreement, which was not filed 
as required by the laws of the State of New 
York. Subsequently defendant's counsel 
served notices on plaintiff that the former 
was about to remove the ice plant, where- 
upon this bill in equity was filed to prevent 
the same. At the hearing, defendant tes- 
tified that it did not contemplate a forcible 
removal, but only the taking of legal meas- 
ures to recover the plant, whereupon the 
Court below refused the injunction. Held, 
to have been error. — Hchmaltz's Appeal, 85. 

149. There is not even an intimation in 
either of the notices that legal proceedings 
were to be resorted to for the removal of 
the refrigerator; on the contrary, the inten- 
tion of the Manufacturing Company, as 



plainly stated in the notices, was to remove 
it by their workmen without any prior legal 
proceedings. — lb. 

150. We must regard the declarations and 
acts of the company as evidence of an in- 
tention to forcibly take possession of the 
property in dispute, which would invade the 
clear rights of the plaintiff, and entitle him 
to injunctive relief. — lb. 

151. Removing a constituent and neces- 
sary part of the plant prevents its opera- 
tion and results in a loss of business, com- 
pensation for which would be determined 
solely by conjecture. In one sense this may 
not be irreparable injury, but in the. legal 
sense, it is. and will authorize the interfer- 
ence of a chancellor. — lb. 

152. Where a lease contained a covenant 
that "no machinery now or hereafter to be 
placed upon said premises is to be taken 
from the above mentioned building until 
after the expiration of the full term of the 
lease," an injunction will not be made per- 
manent where a threatened removal of ma- 
chinery is alleged, but there is no averment 
i>r claim that plaintiff would suffer irrepar- 
able injury by such removal. — Bangor Excel- 
sior Slate Co. V. Shimei\ 207. 

JURISDICTION. 

153. Allthough the property proposed to 
be removed was in the State of New York, 
yet as the parties were in this State, the 
latter courts have Jurisdiction. — 8chmaltz*s 
Appeal, 85. 

154. Where the subject matter is situated 
within another State or country, but the 
parties are within the Jurisdiction of the 
Court, any suit may be maintained and a 
remedy granted which directly affect and 
operate upon the person of the defendant 
and not upon the subject matter, although 
the subject matter in referred to in the de- 
cree, and the defendant is ordered to do or 
to refrain from certain acts toward it, and 
it is thus ultimately but indirectly affected 
by the relief granted. — lb. 

155. — So long as an Individual is a citizen 
of a State he is subject to the process and^ 
decrees of its Courts of Equity, regardless 
of the locus of the subject matter indirectly 
affected by the litigation. — lb. 

TBUST. 

156. PlaintifTs intestate acquired a life in- 
terest in certain real estate under her hus- 
band's will. She managed the real estate 
for a while, but becoming embarrassed the 
farming stock and implements were sold by 
the sheriff. Then a deed was executed by 
her to A, B and C, under the terms of which 
her life interest in the real estate was con- 
veyed to them in consideration of the 
grantor's right to occupy three rooms for a 
home, the right to keep a pig and cow, two 
*^lands" in the garden, grain, potatoes, etc., 
for her sustenance, and clothing and medi- 
cal attendance. After the execution of the 
deed and taking possession thereunder, the 



Digitized by 



Google 



220 



INDEX OF CASES REPORTED. 



interest of said intestate was sold by the 
sheriff, and purchased by A, B and G, the 
title being in the latter, but all contributing 
to the payment of the purchase money. 
After the sale, the three continued to pro- 
vide for the widow, but subsequently A and 
B withdrew from the trust, and for a period 
of about eighteen years before the intes- 
tate's death C, the defendant, failed to pro- 
vide her any of the things mentioned in the 
deed, although receiving all of the proceeds 
of the farm. A bill in equity was brought 
by the plaintiff asking for an account of the 
proceeds. On demurrer, Held, that the bill 
must be dismissed. — Hoke v. Hoke, 39. 

157. Under the deed executed by the in- 
testate, the grantees were to reimburse 
themselves out of the proceeds of the prop- 
erty for what was done for the widow. There 
was no stipulation that they, or the defend- 
ants should account for anything.— /&. 

168. New contingencies arose when the 
property was bought at the sheriff's sale, 
and the fact that defendant continued the 
original agreement for three years does not 
create a trust relation with the widow. — Ih. 

159. The fact that the widow did not as- 
sert such right to an account in her life 
time, although for eighteen years the de- 
fendant failed to provide for her, iff a strong 
inference that no such obligation existed af- 
ter the sheriff's sale, and that she so un- 
derstood it. — lb. 

160. If there was an agreement between 
the widow and the purchasers of the prop- 
erty at the sheriff's sale, whatever it may 
have been, which has been violated by the 
defendant, there may be a remedy at law. 
—76. 

161. As there is no matter of trust and no 
liability to account, this Court has no Juris- 
diction to grant relief in equity, and par- 
ticularly as there is an adequate remedy at 
law. — lb, 

EVIDENCE, 182-3, 246-8, 250-1, 267-63, 309-10. 

COMPETENCY, 127, 206. 

162. Upon the distribution of the balance 
in the hands of the receiver of the insolvent 
corporation, claims were presented by the 
administrator of a deceased director, who 
in common with other directors was a credi- 
tor of the corporation. Claims were also 
presented by the surviving directors. Held, 
that the surviving directors were not com- 
petent witnesses, their interest being ad- 
verse to that of the deceased director. — 
Forry*8 Administrators v, Hanover Foundry 
and Machine Company, 73. 

163. In an action by A, the payee, against 
B, the maker of a promissory note, the con- 
sideration for which was furnished by C, 
who died before suit brought. Held, that A 
was a competent witness to prove that C 
made him a present of the note. — Banner v. 
HfSM, 148. 

documentaky. 

164. Where in an action ex contractu there 



is but one instrument between the partieSr 
which is in the possession or power of the 
defendant, to which the plaintiff is either an 
actual party or a party in interest, and of 
which he has been refused an inspection 
upon request, and the production of which 
is necessary to enable him to declare 
against the defendant, the Court may rule 
the defendant to produce the document or 
give him a copy for that purpose.-^Pio«o r. 
Equitable Life Assurance Society, 7. 

PABOL, 199. 

PBESUMPnVB, 150. 

SUFFICIENCY, 68, 204-7. 
EXCEPTION, 187, 280-3. 
EXECUTION, 8, 184. 
EXECUTOR. 137, 208-10, 310. 
EXEMPTION. 

widow's, 126-30. 
EXPRESS COMPANY. 

LIABILITY OF. 

165. Plaintiff declined to state to an ex- 
press company the value of the contents of 
a package expressed from Scranton to New 
York. The package contained cloth valued 
at $7.00 and a diamond ring valued at $72.00. 
Plaintiff paid ordinary express rate. The 
receipt he got from the company contained 
two conditions — one limited the liability of 
the company, in the absence of an expresa 
contract, to the sum of $50.00; the other 
provided that in case of a claim for loss the 
claimant should, within sixty days, present 
in writing at the office of the company, in 
Scranton, a statement of the loss with the- 
receipt attached. In about a year from the 
time the package was deposited in the 
Scranton office it was delivered to the con- 
signee. It was shown that the package was 
incorrectly addressed. Upon this showing 
a compulsory non-suit was granted. On a. 
rule to take off the non-suit. Held, that a 
common carrier, in Pennsylvania, can inake 
no special contract which will avoid its own 
negligence, and, therefore, that the limita- 
tion of the liability to a particular sum will 
not prevent the consignor from recovering 
the full value of the goods lost through the 
negligence of the carrier. — Edelsohn v: Uni- 
ted States Express Company, 201. 

166. Further, that the presumption of 
negligence is against the carrier and no ex> 
cuse can be made except an accident, which 
might be termed an act of Ood. — lb, 

167. In lajring down this doctrine the 
question of Concealment of valuable prop- 
erty, upon the part of the consignor, ta 
avoid the payment of a higher rate, had the 
contents been' disclosed, is considered an 
exception, and is fatal to the consignor'a 
right to recover. — lb. 

168. The second condition in the receipt 
— tne contract between the parties — is not 
an unreasonable regulation. Under the con- 
tract the plaintiff maintained that he had a. 
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right to recover at teadt $50.00 on account 
of the condition, limiting the defendant's 
liability to that sum. He cannot avail him- 
self of the benefit of a part of the contract 
and escape his obligations tinder another 
part of the same contract The undisputed 
fact is that the plaintiff failed to give the 
sixty days' notice which was the isecond 
condition of the receipt. — 75. 

FARMBRS,16-17. 

FBBS, 56. 

FORGERY, 111-116, 233. 

FRAUD, 30-37, 68, 94, 165-8, 169, 171, 172-3, 
232-5. 

GAME COCKS, 39-44. 

GRANDCHILDREN, 314-16. 

GUARDIAN AND WARD. 208-10. 

AC?COUNT, 

169. Upon petition of wards to compel 
their guardian to file a final account and 
strike off an account filed by him prior to 
the time either petitioner became of age, it 
appeared that twenty-two years had elapi^ed 
between the date of their reaching the age 
of twenty-one and the filing of their peti- 
tions ; that their allegation in their petitions 
that they did not know their father was ap- 
pointed until shortly before filing the peti- 
tions was contradicted by their own testi- 
niony and their petition did not allege any 
fraud on the part of their guardian. Held, 
that outside of any question of presumption 
of payment the laches of the petitioners in 
not proceeding sooner to compel an ac- 
counting was sufficient to Justify the dis- 
missal of the petitions. — Ware's Petition, 1. 

ALLOWANCE. 

170. The guardian nurtured and main- 
tained the ward for ten months during the 
latter's Infancy. Equity requires that the 
former should be paid for this, and fifty 
dollars is a fair compensation therefor. — 
Annie Klinefelter* s Estate, 110. 

USE OF FUNDS. 

171. The mere fact that a guardian used 
the money of the ward in his own business, 
without any proof of fraud or negligence, is 
no reason for charging him compound in- 
terest or forfeiting his commisson. — May 
KHnefelter's Estate, 109. 

HIGHWAY, 237-43, 268-71. 

HUSBAND AND WIPE. 

DKSEBTION, 126. 
DIVORCE, 143-7. 
DOWEB. 

172. Defendant purchased a house and 
lot, receiving the purchase money from 
plaintiff, and gave a Judgment for the same. 
Subsequently defendant and his wife sepa- 
i^ted, and plaintiff issued execution on the 
purchase money Judgment and also on an- 
other Judgment given for mony advanced 
to buy furniture. Defendant's wife filed a 



petition alleging that the Judgment!^- wlere 
exclusively confessed with Intent to. defeat 
her inchoate dower in defendant's real es- 
tate, and a rule was granted to ^hoV teuse 
why an issue should not be allowed^ IHeld^ 
that the rule must be discharged. — Seip r. 
*sreip. 180. ' 

173. Uncertain, intangible and aknost ^ 
visionary as petitioner's dower right is, con- 
sidering the age and circumstances of the 
parties, stUI it exists in possibility, and if 
convinced that there was a fraudulent at- 
tempt to deprive her of it it would be the 
duty of the Ck)urt to at least give her an 
opportunity to show it before a Jury under 
an issue framed for that purpose. — 'It. 

wife's property, 232-6. 
wife's services, 122. 
HOSPITALS. 

LIABILITT OF COUNTY. 

174. Plaintiff petitioned for a writ of man- 
damus on the county commissioners to issue 
warrants for the payment of plaintiff^s bill 
for the support of poor patients at the hos- 
pital, under the Act of May 21, 1874, P. L. 
220. The defendants answered that the act 
was unconstitutional; that at the time the 
Hospital was established the City of York 
did not have 20,000 inhabitants; that a 
number of persons named in plaintiff's bill 
did not have a legal settlement in the 
county or in the Commonwealth, and as to 
the others claimed for the defendants . had 
no knowledge; and that plaintiffs had an 
adequate remedy at law. To thid answer 
plaintiff demurred. Held, that the demurrer 
must be overruled and the petition dis- 
missed. — York Hospital and Dispensary As- 

175. That the City of York did not have a 
population of 20,000 at the time the hospi- 
tal was established is no defence. The lan- 
guage of the Act is "Any hospital which Is 
now or may hereafter be established and 
duly incorporated." — Ih. 

176. The plea that a large number of per- 
sons whose names appear on the statement 
as beneficiaries were persons non-resident 
of the county and State, and therefore not 
beneficiaries as alleged, must be taken as 
true. The failure to furnish proof to the 
Court that they were proper beneficiaries is 
remarkable. In its absence, the relief pray- 
ed for must be denied. — Ih 

177. The Act is unconstitutional because 
it only applies to a few counties. Classifi- 
cation which is founded on no necessity and 
has for its sole object an evasion of the 
Constitution will not be encouraged. — Ih. 

IMPRISONMENT, 178. 

IMPROVEMENTS, 139. 

INDICTMENT, 109-115. 

INFAMOUS CRIME, 144. 
INFANCY, 170. 
INFORMATION, 116-118. 
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INHERITANCE. 308. 
INJUNCTION. 39-44, 148-52. 
INJURY. t61-2. / . . 
INQUEST. 131-5. 
INSOLVENT. 30-37, 71. 

DISCHABOE. 

178. A defendant in an action of slander 
against whom a Judgment for less than one 
hundred dollars is recovered, may. if oth- 
erwise entitled, when arrested upon a 
capias ad satisfaciendum, be discharged as 
an Insolyeht debtor, without undergoing 
Imprisonment for sixty days. — Shafer's Peti- 
tion, loa: 

INSURANCE. 

ASSESSMENTS. 

179. Where a receiver is appointed for a 
mutual insurance company by the Court of 
Common Pleas of Dauphin county, and said 
Court makes as assessment against policy- 
holders, the legality and correctness of the 
assessments cannot be questioned in a suit 
for its collection unless the defendant can 
show some objection to the claim that is 
personal to himself and not common to the 
policy-holders. If the defendant considers 
himself aggrieved by the assessment, he 
must make his attack in the Court which 
entered the order and decree. — Susquehanna 
Mutual Fire Insurance Company v. Schwenk 
et al., 101. 

180. The statute of limitations on li claim 
for an assessment begins to run from the 
time the assessment is levied. — Ih, 

INTEREST. 266. 

COMPOUND, 171. 

ON PURCHASE MONEY. 

181. When lands are sold on articles of 
agreement and the purchase enters into 
possession. ' and so continues undisturbed, 
he must pay interest on the unpaid pur- 
chase money, and the mere fact that the 
deed was not made at the time agreed upon 
does not stop interest. — Oiihert v. Parcels 
and Meeker, 6L 

INTESTATE. 317-18. 

JUDGMENT. 8, 93, 98-100, 172-3, 249-60. 

CONCLUSIVENESS, 95-96. 

182. The loose declarations of parties — 
neighbors and others — to the effect that the 
plaintiff had given the property to her son. 
can have but little weight as against the 
Judgment note itself. — Seip r. Seip, 180. 

183. No doubt the plaintiff may have in- 
tended to donate the money represented by 
this note to her son. but it can not be said 
that she had done so so long as she keeps 
the evidence of it in her possession. — lb. 

EXECUTION, 8. 

184w While the issuing of execution on 
a Judgment note the same day it is drawn 
is irregular, it is an irregularity which the 
parties have a right to waive, excepting as 



against the interests of the execution credi- 
tors.— Seip r. Seip, 180. 

SATISFACTION. 

185. The principle that every one who 
transacts business with an agent is boim4 
to make inquiry and inform himself as to 
the nature and extent of his authority ap- 
plies to attomeys-at-law, and the Court will 
not mark satisfied a Judgment the amount 
of whicn was paid to an attorney not au- 
thorized to receive it and not paid over by 
him to the plaintiff. — Zimmerman r. Ftoyd 
et a/.. 194. 

186. One who is general attorney has not 
power to satisfy a judgment • obtained by 
confession without the aid of his profes- 
sional skill, unless authorized especially to 
do so. — Ih, 

JURISDICTION, 153-5, 188-91. 

JURY. 6, 38, 60, 146, 173, 252, 254, 260-1, 
263-5, 294-7. 

JUSTICE OF THE PEACE. 

EXCEPTIONS. 

18/. An exception that the proceeding's 
before a Justice "are otherwise unjust, 
illegal and irregular** are too general to be 
considered. — McDole v, MiUer, 158. 

JURISDICTION. 

188. Where no affidavit is filed before the 
Justice that the title to real estate will 
come into question his Jurisdiction cannot 
be ousted for that reason. — McDole r. Miller, 
158. 

BECOBD. 

189. Plaintiff claimed for "five dollars 
damages done to her. plaintiff's, furniture 
by the defendant by wilfully aQd negligent- 
ly carrying the same out of her house. 
Held, that the proceedings must be set 
aside. — Mills v. Ross, 9. 

190. If the defendant wilfully broke the 
furniture, the Justice had Jurisdiction; if 
negligently, he had not. Since the record 
is not clear, it is fatal to the Judgment. — 
lb. 

191. The Alderman's record must set 
forth sufficient facts to show clearly that 
the action is trespass ri ct armis, and not 
trespass on the case. — lb. 

192. The records of proceedings in the 
office of a Justice of the Peace, or of an 
Alderman, are of a Judicial character and 
should be open to the inspection of inter- 
ested parties. — Cow. r. Kelley, 97. 

193. The Act of March 20, 1810. 5 Sm. 
164. provides inter alia, that all proceedings 
in civil causes *'had before the Justice shall 
be entered at large by him. in a docket 
or book to be kept by him for that purpose." 
The Act of June 11, 1885, P. L. 110. provides 
"that aldermen and Justices of the peace 
shall enter complaints in criminal cases 
upon their dockets." The Act of June 21, 
1839. section 10, provides that the Justice 
shall "deliver over his docket" to his sue- 
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cessor. Held, construing the provisions of 
the various acts of assembly together, that 
an alderman or justice of the peace is 
bound to deliver his docket, containing the 
record of criminal as well as civil proceed- 
ings to his successor in office. The terms 
"civil docket" and "criminal docket" are 
used for convenience. The law recognizes 
only one docket, the docket provided by Act 
of Assembly. There may be several books, 
there can be but one docket. — Ih, 



194. Under the Act of July 9, 1901, P. L. 
614, a summons, if served personally, must 
be "by handing a true and attested copy 
thereof to him personally." — Corson t. Sul- 
livan, 116. 

195. If not served according to law, the 
defendant is not obliged to appear; advant- 
age can be taken of the defective service at 
any time when the Judgment is by default, 
—/ft. 

196. The service of a magistrate's sum- 
mons "by producing the original to, and in- 
forming him of the contents thereof," while 
good under the prior act, is not sufficient 
under the Act of July 9, 1901, which requires 
service by copy. — Witmeyer v. Kreider, 146. 

SUMMONS. 

197. The summons set out the cause of 
action as a plea of trespass for damages. 
Held, that an exception filed to the regu- 
larity of the justice's proceedings for that 
reason must be dismissed. — Mills v, Ross, 9. 

198. A summons need only show the day, 
place and hours between which the defend- 
ant must appear, and before whom. — /ft. 

LACHES, 168, 169. 

LAND, 268-71. 

LANDLORD AND TENANT. 

EVIDENCE. 

199. Parol evidence to vary the terms of 
a written lease must be plain and explicit. — 
Cochran v. Ward, 7. 

LEASE, 152, 199-203. 

RENEWAL OF LEASE. 

200. A had a lease for twenty-one years 
on certain property. When the time was 
about half expired, desiring to place im- 
provements on the property, he secured 
from the landlord's agent a renewal of the 
lease for a further term of ten years. The 
renewal was written on landlord's copy of 
the lease and was not signed by A. The 
landlord sold the property to B and the 
copy of the lease passed into B's posses- 
sion. Held, on bill in equity filed by A 
against B to establish the lease and quiet 
the title, that the renewal of the lease was 
valid and binding.— -Pi««6t/r^^ Manufactur- 
ing Co, V, Fidelity Title and Trust Co., 54. 

201. That a decree should be made re- 
straining B from interfering with his pos- 



session of the land according to th« terms 
of lease.— 76. 

BEPAIBS. ^ ' 

202. A tenant set up that th^ landlord 
agreed to keep the building in good order 
and repair. It appeared from the affidavit 
of defense that the roof blew ofF in the' win- 
ter and the tenant continued to pay rent 
for several months without objection. 'Held» 
that the affidavit of defense was insufficient. 
— Cochran v. Ward, 7. 

STAMPS. 

203. It is the duty of the lessee as well as 
the lessor to see that a lease is stamped as 
required by Act of Congress, and in an ac- 
tion to recover rent due the lessee cannot 
avail himself of the absence of the revenue 
stamp. — Cochran v. Ward, 7. 

LARCENY, 143. 
LAY MEMBERS, 47-61. 
LEASE, 162, 199-203. 
LEGACY. 

ADVANCEMENT. 

204. While a mere declaration in a will 
that a person is indebted to the testator 
wouIO not be competent evidence of a debt 
in a suit for its recovery, nevertheless a 
testamentary direction for its deduction 
from a legacy is conclusive on distribution, 
and the legatee may not show either that 
the testator was mistaken as to its exist- 
ence or amount, or that it was barred by 
limitation. — Keener's Estate, 66. 

205. A testator ci^ convert a debt, how- 
ever deceptive the possible proof of it and 
however it is barred by time, into a present 
advancement and so make it deductable 
from the portions of his legatees.^/fr. 

206. Where all legatees are alive they are 
competent witnesses between themselves as 
to advancements. — Ih, 

207. A testator bequeathed intei' alia a de- 
ceased son's "distributive share" to the 
son's children and directed that advance- 
ments to the son or the children should be 
deducted therefrom. A duly authenticated 
book of advancements was found, in which 
was charged against the son inter alia 
"Amount left in farm on account of his 
share of my estate, $2000," and the whole 
account was signed by the deced^it. Held, 
that the auditor was correct in deducting 
this amount from the children's legacy, al- 
though the entry in the advancement book 
was made nine years after the son's death, 
even though it might be true, as claimed, 
that there was in fact no $2000 charge on 
the farm. — 76. 

PAYMENT OF. 

208. Testator directed "one-third part of 
said share" "to be paid" to J "when he ar- 
rives at the age of twenty-one years," an- 
other one-third to be paid to E "when she 
arrives at the age of twenty-one years;" 
and the remaining one-third "shall be held 
by my executors and to be invested by 
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them in.: the property 4eTi8ed to them in- 
dividually," interest to be paid to the widow 
and the principal after her death or re-mar- 
riage to J and B. Held, (affirming the 
Court i^^low) that the two-thirds must be 
awarded to the guardian of safd minors. — 
<Httf8 Appeal 5. 

209. The official function of an executor 
is not to hold money but to distribute it. 
If he ijBi to hold it at all he must do so by 
virtue of some direction or intent of the tes- 
tator. — Tb. 

210. Where a specific share of an estate is 
divided into three parts, ail to be paid in 
the future, with the creation of ah express 
trust its to one part and no similar direction 
as ta the other two, the inference is Irre- 
sistible that as to those two no trust was 
contemplated or intended. — lb, 

LrlCENSB. 

BEVOOATION. 

211. Where it appears after the grantihg 
of a retail liquor license that deception has 
been practiced upon the Court by persons 
\o whom it was granted, the license will be 
revo)ced.— BarrfW*' License, 110. 

212. Where It is shown that a brewing 
company has entered into an agreement 
whereby the licensee has obligated himself 
to use Its product exclusively, the license 
will be revoked because in violation of 
clause 7 of section 5 of the Act of May 13, 
1887.-^rft. 



' 213. The right to recover costs depends 
entirely upon the statutory enactment — Mc- 
Kenna*8 License, 160. 

214. The attorney for a complainant, upon 
a petition to revoke a license for a violation 
of license law, is not entitled to have an 
attorney fee of $20.00 taxed as part of the 
costs of the proceedings thereon. — lb, 

216u. iThe Act of May 13th, 1887, P. L. 106. 
in which an attorney fee of |20.0u is men- 
tioned relates to proceedings to abate a 
nuisance occasioned by the sale of liquors 
in violation of any law of the Common- 
wealth. — lb. 

LIENS, 139. 

OITY. 

216. A lien upon a municipal claim for 
water pipe need not disclose the evidence 
by whi^h the facts are to be proved. The 
authority to do the work claimed for may 
be averred in general terms. — City of Phil- 
adelphia r. Ror& et al., 147. 

217. When a claim purports to have been 
filed "agreeably to the several Acts of As- 
sembly' in reference thereto," it Is not es- 
sential to the validity of the lien that it 
should set forth the particular statute refer- 
red to, or the requirements thereof; and it 
is sufficient, on the motion to strike oft, to 
.exhibit the statute authorizing the entry of 
the lien.— /6. 



mechanics' 

218. The fifth paragraph of Section 11 of 
Mechanics' Lden Law of June 4, 1901, P. L. 
431, requires that the lien shall state, inter 
alia, whether it is "claimed against the fee 
itself, or a lesser estate or interest therein.*' 
-^Haddock r. McOann, 184. 

219. The word "curtilage" can have no 
possible reference to the quantity of the 
estate subject to the lien. — lb. 

220. Section 8, of the Act of 1901, pro- 
vides how a notice of the claimant's inten- 
tion to file a lien shall be served. — lb, 

22^, It is not a compliance with this sec- 
tion to leave q. notice at the dwelling house 
of the owner with an adult member of the 
family. — /ft. 

222. The said lien law of June 4, 1901, P. 
L. 431, is comprehensive in its scope and de- 
serves the close scrutiny of the profession, 
as the practice under it, in regard to liens, 
is very materially changed. — lb, 

'223. The assignor entered into a verbal 
agreenient with W. to purchase some real 
estate from him, the former then living in 
one of the houses thereon. A deed was exe- 
cuted for the same, but not delivered, as the 
assignor had no money and the deal was de- 
clared "off." The property was then rented 
to the assignor until such time as he could 
get the money to pay for it. The assignor 
remained in possession for six months and 
then bought the property, giving as part 
payment a Judgment in favor of C. While 
in possession as tenant the assignor erected 
a stable oh the premises and before the 
Auditor distributing the balance on the as- 
signee's account a mechanics' lien claim 
was presented by B. ft S., who furnished the 
material for the stable. The Auditor award- 
ed the balance to C. Held, that exceptions 
filed to his report must be dismissed. — 
Wilkinson's Assigned Estate, 129. 

224. The only ground upon which B. ft S. 
can obtain a claim on the fund for distribu- 
tion is by showing affirmatively that the as- 
signor had an equitable interest in the prop- 
erty before the delivery of the deed. — lb/ 

225. Without such equitable title there 
was no interest in the assignor which the 
mechanics' lien would bind, and * therefore 
no lien. — lb. 

LIMITATIONS, STATUTE OF, 123^, 180. 

LIQUOR. 

LICENSE, 211-16. 
UNLAWFUL SELLING, 109. 

LOAN, 5. 

MACHINERY, 148-52. 
MAINTENANCE, 64-66. 
MANDAMUS. 300-3. 

DEMURBEB, 226, 265. 
REFUSAL OF, 263. 

226. The County Commissioners being 
confronted with demands which they were 
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unable to meet from the treasury, the taxes 
not having been received, borrowed from 
the plaintiff $25,000, giving therefore an ob- 
ligation signed by themselves as Commis- 
sioners, bearing the County Seal, and en- 
dorsed by the County Treasurer. When the 
obligation matured they refused to pay it. 
Plaintiff obtained a writ of alternative man- 
damus commanding the Commissioners to 
draw their warrant or show cause. The 
answer of the Commissioners denied the 
validity of the bank's claim, averring that 
the debt was Incurred in violation of the 
Constitution and contrary to the Act of 
April 20, 1874. To this answer the plaintiff 
demurred. Held, that the demurrer must 
be overruled. — York County National Bank t?. 
Ziegler et al., 46. 

227. The prerequisltles to granting a man- 
damus are that the party applying for it 
shows (1) a legal right to have the act done 
that is sought by the writ, and VZ) that it 
has no other plain, speedy and adequate 
remedy, and both are alike essential. — lb, 

22& The writ of mandamus Is a preroga- 
tive writ, available only where without it 
there would be a failure of justice. The 
burden is on the petitioner to show that 
there is no other remedy. — lb, 

229. If it be simply a debt that is sought 
to be enforced, a common law action mani- 
festly would bring compensatory results 
with no greater delay than every suitor ex- 
periences in the ordinary efforts to this end. 
—76. 

230. The fact that the petition does not 
ask for pasrment but only for the drawing of 
a warrant will not avail the petitioner. For 
all practical purposes the drawing of tne 
warrant and payment must be considered 
the same. — lb, 

WHEN PBOPEB. 

231. A petition for mandamus is the 
proper remedy to enforce the provisions of 
the Act against the Commissioners. — York 
Hospital V. York County, 117. 

MASTER, 259-60. 

MECHANICS' LIENS, 218-26. 

MEETINGS, 23-4. 

MENTAL PAIN, 244. 

MILEAGE, 55. 

MISTAKE, 68. 

MORTGAGE, 69, 139, 148. 

INSOLVENCT, 12-13, 
VALIDITY. 

232. Plaintiff's bill averred the purchase 
of two tracts of land by herself and her hus- 
band and the fraudulent alteration of the 
deed, whereby the title to the larger tract 
was vested in her husband instead of her- 
self, which altered deed was subsequently 
recorded. Afterwards a mortgage was exe- 
cuted, ostensibly by plaintiff's husband and 
herself, covering the real estate of each, to 



defendant's intestate, and a scire facias is- 
sued thereon. Plaintiff's bill alleged fraud 
in the deed, and non-participation in the 
execution of the mortgage. On bill and ans- 
wer the Court found, from the evidence, that 
the plaintiff had duly joined in the execu- 
tion of the mortgage. Held, that the bill 
must be dismissed. — Hake v. Stermer No. 2, 
141. 

233. That the deeds were altered, and a 
fraud thereby committed on plaintiff, cannot 
affect the innocent holder of the mortgage, 
wno is entirely unacquainted with the fact 
of the alleged forgery. — lb, 

234. As the mortgage executed by plain- 
tiff and her husband covered both tracts, it 
can make no difference whether she owned 
the larger or the smaller, since whichever 
was her property was mortgaged to secure 
the husband's debt. — lb, 

235. There being no fraud or imposition 
found as matter of fact In the execution of 
the mortgage, the Justice's certificate is 
conclusive. — lb, 

236. Although the mortgage was given to 
secure the performance of the conditions of 
the bond, on which bond plaintiff was only 
a surety, still the mortgage is valid and can 
be enforced against her. — lb, 

MUNICIPALITY, 23-29, 216-7. 

NAME, 249. 

NEGLIGENCE, 171, 298-9. 

CONTBJBUTdRY, 168, 298. 

237. Plaintiff, while standing on a pave- 
ment on one of the city streets, stepped 
backward and fell into a hole dug by the 
defendant company for the purpose of erect- 
ing a pole and was severely injured and 
permanently disabled. The evidence show- 
ed that the hole into which she fell, the pile 
of dirt and the pole to be placed in the hole 
were in front of the plaintiff during her ap- 
proach to the spot; that she stopped within 
one step of the hole and talked for flv^ 
minutes, and that she stepped to one side 
and backward and then fell into the hole. 
A compulsory non-suit was granted, on the 
ground of contributory negligence. . On a 
motion to take off the non-suit. Held, that 
the rule must be discharged. — *l8eming€r r. 
York Haven Power Co., 133. 

238. The reasonable care which the law 
exacts of all persons in whatever they do 
involving risk or injury, requires travelers 
even upon foot ways of public streets to 
look where they are going. — lb, 

239. The plaintiff was boimd to look and 
see what was clearly apparent to one using 
ordinary care. By failing to use ordinary 
care she is guilty of contributory negligence. 
— /6. 

240. It is not necessary to consider 
whether the defendant was guilty of negli- 
gence in leaving the holes uncovered for 

*Kevened in Is«miiiger*8 Appeal, 17 Vo k Legal 
Rbcord 31. 
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two hours while those working on the line 
were in close proximity. — lb, 

241. The mere fact that the defendant 
company had not obtained the license to 
erect its line does not make it a trespasser 
and the hole a nuisance, the ordinance to 
construct the line having been passed, and 

^^ the city authorities being aware of the con- 

^ _8truct4en.^3==/B; ^ 

- 242. Even in cases of nuisance, however, 
( pi^rsons cannot recover damages for injuries 
received without showing the exercise of 
ordinary care and caution.— /6. 

243. Whether the defendant company in 
erecting the line in question was lawful or 
unlawful, the plaintiff was required to use 
ordinary care and caution. She was bound 
to see what was plainly visible, if she had 
looked where she was going at the time of 
the accident, and having failed to exercise 
proper ordinary care, she must, unfortu- 
nately, suffer the consequences. — Ih. 

DIRECTORS, 30-37. 

ELEMENTS OF DAMAGE. 

244. Upon a demurrer to plaintifTs state- 
ment of clain in an action by A. against a 
telegraph company for its alleged negligent 
failure to deliver a telegram announcing the 
death of his father-in-law, and the tii^e and 
place of burial. Held, sustaining the de- 
murrer, that ''profits" lost and "mental 
pain" suffered by plaintiff were elements 
remote, speculative and uncertain. — Thomas 
r. The Western Union Telegraph Co,, 182. 



ej^press company, tft5r8. 

-^ ^ >- y 

LIMITATION, J 6%8. 2 

NUISANCE, 29, 39-44. 
NEW TRIAL. - - 
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conduct OF COUNSEL. - > 2 

245. A new trial will not be ifranted be- 
cause of alleged intemperate language used 
by counsel, especially where no such mat- 
ter, or any complaint of the use of such mat- 
ter, appears on the stenographer's notes. — 
Connellee v, Ziegler, 169. 

NEW EVIDENCE. 

246. Before a new trial will be. granted on 
the ground of after discovered evidence, the 
Court must be convinced, first r^^that such 
evidence could not by the exercise of proper 
diligence, have been procured at the , trial; 
and second, when corroborative of defend- 
ant's testimony in the caser>it must be such 
evidence as satisfies the Court that it would 
probably produce^ an- acquittal on second 
trial. — Com. r. Myers, 106. , . ^ 

247. AS the proposed new witnessed „ did 
not produce^ a faVor{i6le impression on the 
Court, apd as their evidence would not prob- 
ably have any effect in changing the result 
if a new trial were allowed, the rule will be 
discharged. — Ih, 

248. In order to procure a new trial for 
after-discovered evidence, it must be evi- 



dence that could not have been discovered 
by the exercise of due diligence, and that 
would probably change the verdict if a new 
trial was granted.— Co»»c/icc r. Ziegler, 169. 

NOTE, 163. 

NOTICE, 79^1, 84-93, 220-1. 

NUISANCE, 242. 

NUNC PRO TUNC, 97. 

NURTURE, 170. 

OFFICERS, 62-63. 

ORDINANCES, 23-24, 27. 

ORPHANS' COURT, 124. 

OPTION. 63. 

PARENT AND CHILD, 1205, 128. 

PARTITION, 131-6. 

PARTNERSHIP, 257. 

LIABILITY OF MEMBERS, 3. 

249. Where a judgment has b.een signcyl 
witn the firm name which does not disclose 
the individual names of the partners, the 
plaintiff may file a formal declaration 
against the partnership by its title, naming 
the individual members, and judgment may 
be thus confessed and entered by the Pro- 
thonotary in this form. — Sprenkle^s Appeal, 
83. 

260. If one partner sign and seal a judg- 
ment note in the firm name, with the aasent- 
of the other, the latter is as much bound as 
if he sealed it himself, and his assent can 
be proved by "any of the usual modes of 
evidence." — Ih. 

. 251. His admission or acknowledgmCTi\ 
subsequently is strong eyidence.-7-/&. 

252. In a partnership^ consisting of A,' B. 
Q and D, doing' business as the Acme Candy 
Co., D, the^reasurer, .with b's consent, gave 
a note signed by him as such to A for the 
latter's interest in thafifm. When the note 
fell due A presented "|tjto B f6r pasnhent. 
who admitted execution thereof, but refused 
payment. On suit brought, the jury found 
for the plaintiff. HELD,3aifirming Ihe Court 
below, that thfo Was properly a question for 
the jury. — Ih, 

P^VEMENtS, 26-6, 238. 

PAYMENT, 208-10, 230. 

PENALTY, 8. 

PLEADING ANEP t>RACTICB. 

ABATEMENT. - 

. 26^. The objeetioii that defendants are 
Improperly named must be taken advantage 
of ^ by a plea in abatement, and not by de- . 
miirrer. — Roherts d Co. v, Heisey et al„ 112. 

CHABGE TO THE JLTIY, 294-6. 

254. It is not within the province of the 
Court of its own motion — ^without request 
of either plaintifF or defendant — ^to explain 
to the jury the effect of their finding, if it 
were above or below forty shillings. — Wehr 
r. RHtz, 98. 
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255. in an action for damages for slander 
the defendant's counsel stated to the jury 
that the suit ought not to have been brought, 
that the plaintiff ought to pay the costs, 
and that there ought to be a verdict for de- 
fendant; the plaintiff's counsel stated that 
he did not desire a large verdict, but one so 
large that it would compel the defendant to 
pay costs, and that if the verdict was not 
over five dollars knd some cents then the 
plaintiff would not recover costs; the Court 
charged "If you find for the plaintiff the 
amount of damages you will award is for 
you. Counsel have spoken about costs. You 
are not to consider and aecide the question 
of costs. You are to consider whether the 
verdict is to be for plaintiff and if so for 
what sum and if not for the defendant." 
Rule for new trial discharged. — lb, 

256. Plaintiff was the wife of the defend- 
ant in an execution against him by C, and 
her property was sold as the goods of her 
husband and bought by D, who sold them 
again to plaintiff, taking her note for $150, 
the amount thereof. She then brought suit 
against the constable in charge of the exe- 
cution. In his charge to the jury the trial 
judge said that the measure of damages the 
plaintiff could recover was $150 "and such 
other damages from inconvenience as she 
has proven to the jury have accrued to her 
by reason of this sale." On a motion for a 
new trial. Held, to have been error. — Qarrett 
r. Smith, 131. 

257. The evidence failing to show any 
matter or thing for which damages addi- 
tional to the amount paid or agreed to be 
paid to D can be allowed, it was error to 
charge the jury that they could find "such 
other damages." — Jb. 

DEMURRER. 

258. The effect of a demurrer being to 
confess the truth of the facts as stated and 
the plaintiffs having stated their cause of 
action and attached a copy of their book ac- 
count, judgment should be entered for the 
full amount of their claim, the reason as- 
signed in the demurrer being without merit. 
— Roberts d Co. r. Heisey et al., 112. 

FINDING OF FACT. 

259. In a bill filed to settle partnership 
accounts, defendant claimed $1,700 for labor 
and office expenses in connection with the 
business. Defendant alleged a verbal agree- 
ment by which he was to be allowed this 
compensation, and his statement was cor- 
roborated to a certain extent by one wit- 
ness, rlaintiff flatly denied making any 
such agreement, and another witness whom 
the defendant said was present at the time, 
testified that he had no recollection of the 
conversation. The Master found against 
the defendant, but the Court below reversed 
his finding. Held, to have been error. — 
Helb's Appeal, 95. 

260. A Master's finding upon a question of 
fact is entitled to the same consideration as 
a verdict of a jury, and is not to be set aside 



unless it is clearly and palpably against the 
weight of the testimony. — lb. 

261. Facts found by an auditing judge, 
like the verdict of a jury, should not be dis- 
turbed, unless clear error appear. — Nayloi'*8 
Estate, 68. 

262. Where credits claimed by an account- 
ant are sustained by the auditing judge, but 
are found by the Court in banc not to have 
been supported by competent proof, through 
an apparent oversight on the part of the ac- 
countant, the adjudication will be recom- 
mitted.— /ft. 

FOR THE JURY, 6, 38, 252. 

263. It is clearly error to submit any mat- 
ter on a trial, to the jury, for the determin- 
ation of the jury, of which there is not legal 
and competent evidence. — Wehr r. Reltz, 98. 

264. The plaintiff having testified to one 
kind of a contract and the defendant to an- 
other, it is a matter for the determination of 
the jury. — ConneUee v. Ziegler, 169. 

265. Where the answer to a petition for 
mandamus raises a question of fact a de- 
murrer to the answer must be overruled and 
the disputed facts referred to a jury. — Fed- 
a-al Water Co. v. Pittsburg, 195. 

mechanic's liens, 222. 
new trial, 245-8. 
property. 

• 

266. In an action of trover and conversion, 
the measure of damages is the value of the 
goods detained, with interest, and a verdict 
for damages having been obtained by the 
plaintiff, the property in the subject-matter 
of the action vests in the defendant, and the 
plaintiff cannot afterwards maintain re- 
plevin therefor. — Singer Setting Mnehine 
Company r. Yaudskie, 71. 

RES ADJUDICATA. 

267. An auditor having awarded a share in 
a decendent's estate to the administrator 
when appointed of an heir who was absent 
and unheard of for more than seven years 
provided such administrator give a refund- 
ing bond as required by the Act of June 24, 
1885, the Court, on exception, struck out the 
requirement of a refunding bond. No appeal 
was taken from this decision. The adminis- 
trator, when appointed, petitioned for an or- 
der to pay over to him the share of the pre- 
sumed decedent and obtained a rule to show 
cause. The decedents* executors having de- 
murred to the petition on the ground that 
the Orphans' Court had no jurisdiction over 
property unless the owner was actually 
dead, and the Act of 1885 was unconstitu- 
tional and the ordinary administrator's bond 
did not sufficiently protect the executors. 
Held, that the same question had been pass- 
ed upon by the Court in deciding the excep- 
tions to the auditor's report, and the matter 
was res ad judicata; that a further direction 
to pay over the legacy was unnecessary and 
the rule was not the proper remedy and, hav- 
ing been improvidently granted, should be 
discharged. — Ziegler*s Estate, 79. 
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POLES, 27, 237-43. 

DAMAGES. 

268. A telegraph and telephone company 
whose charter prohibits them from erecting 
posts or poles upon the soil or property of 
any person without first obtaining the writ- 
ten consent of such person, will be restrain- 
ed from so doing upon complaint of the 
owner of the land. — Taggart'n Eatate r. Inter- 
state Telephone and Telegraph Company, 204. 

269. Where the charter, however, allows 
the occupation of the road or highway with 
the consent of the township authorities, an 
abutting owner can not complain where the 
poles are In the highway. — 76. 

270. The fact that the cross-pieces at- 
tached to the poles extend over a person's 
land at the distance of fifteen feet from the 
ground will not warrant an injunction, no 
actual damage being shown. — 76. 

271. In such case, in view of the loss to 
defendant, the inconvenience to the public, 
the smallness of the injury to the complain- 
ant, and its easy compensability in money, 
a court of equity will not interfere. — 76. 

POLICEMEN. 5«6. 
PRACTICE, 253-67. 
PREFERENCE, 15, 141-2. 
PRESCRIPTION, 39-44. 
PRESUMPTION. 150, 159, 166, 169. 
PROFESSIONAL SERVICES, 6. 
PROPERTY, 47-9, 130, 266. 
QUARTER SESSIONS, 27. 
QUO WARRANTO, 52. 
RAILROAD, 58-60. 
RAILWAY, 298-9. 
RECEIVER, 16, 70^, 141-2, 179. 
RECORD, 189-93. 
RECORDING, 69. 
RECOGNIZANCE, 1, 7. 
REGISTER OF WILLS, 9. 
REMAINDER, 311-13. 
REMEDY, 58-63. 
RENT, 137-8, 202. 
REPAIRS, 202. 
REPLEVIN, 264. 
RES ADJUDICATA. 267. 
RETROACTIVE. 13. 
REVIEW. 280-3. 
ROADS, 268-71. 

DAMAGES. 

272. An exception based on the fact that 
the viewers made no effort to obtain a re- 
lease of damages will be dismissed, because 
that is a question for the County Commis- 
sioners. — Road in Springfield Twp., 107. 

273. The fact that the exceptions are sign- 
ed by seventy-five persons indicates forci- 
bly that the Court should not confirm the 
report. — 76. 

LOCATION. 

274. Where the terminus of the proposed 



roads is stated to be In a public road leading 
from A to B, when in fact said road does 
not lead from A to B, but connects with oth- 
er roads which lead to those places, the re- 
port will not be set aside, the location being 
sufficiently certain to indicate the points 
and enable the supervisors to lay out the' 
road. — Road in Springfield Twp., 107. 

275. The location of a road over a valu- 
able spring, where no necessity is shown 
therefor, is sufficient to prevent a confirma- 
tion of the report. — 7ft. 

276. Part of the new road was laid out 
over another public road. In the absence of 
any necessity therefor, this is sufficient 
ground for setting aside the report. — 7ft. 

REPORT, 273. 

277. It is not necessary that the reports of 
viewers should specifically state the hour to 
which an adjournment was made, as all par- 
ties were present and heard the time of ad- 
journment. — Road in Manor Twp., 104. 

278. A report of reviewers which states 
that "we are of the opinion that there Is no 
occasion for such vacation of a road and an- 
other laid out in lieu t!hereof, as prayed for 
by the petitioners, and we therefore refuse 
to lay out the same." is not incomplete be- 
cause it does not also state that they refuse 
to vacate the old road. — 7ft. 

TIME. 

279. A report of viewers will not be set 
aside because the viewers met and started 
proceedings before the appointed hour, 
where all parties interested were subse- 
quently given an opportunity to be heard. — 
Road in Manor Tvp.^ 104. 

REVIEW, 278. 

280. The report of the viewers was filed 
October 21, 1901, and confirmed nisi. Ex- 
ceptions were filed, the report recommitted 
and the amended report filed April 21, 1902. 
On Juiy 29, 1902, a petition for review was 
presented and the report of the reviewers 
was duly filed. To this report exceptions 
were filed, mainly on the ground that the 
Court had no jurisdiction to appoint review- 
ers, the time for filing a petition for such 
appointment having expired. Held, that the 
exceptions must be dismissed. — Road in 
Fairiiew Tirp., 155. 

281. All proceedings in laying out and va- 
cating public roads in York county are un- 
der the provisions of the special Act of 
February 17, 1860, P. L. 61, and its several 
supplements. — ^7ft. 

282. Under the Act of March 2, 1861. P. 
L. 84, petitions for reviewers may be filed 
up to the third day of the next regular term 
after the final disposition by the Court of 
exceptions filed to the report. — 7ft. 

283. The dismissing of some of the excep- 
tions and the recommittal of the report, was 
not a final disposition of the exceptions un- 
der the local act until the viewers had dia- 
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charged the duties required of them and sub- 
mitted their final report. — /&. 

ROYALTIES, 141-2. 

SALE. 

SETTING ASIDE, 12. 

SATISFACTION, 185-6, 30910. 

SERVICE, 194-6. 

SET-OFF, 3. 

SEWERS, 28-9. 

SHARE, 305. 

SHERIFF. 

PBOCLAMATION. 

284. The case stated averred that the 
plaintiff, by direction of the sheriff, duly 
published the election proclamation and ren- 
dered a bill made out at its regular rates 
for this kind of advertising; that the same 
proclamation was published In eleven other 
newspapers in said county, all of which 
charged the same rate; that the total popu- 
lation of the county was 116,413; and that 
there are 19 newspapers published in said 
county. The Commissioners refused to pay 
the bill. Held, that judgment must be for 
the defendant. — York Gazette Co., Ltd,, v. 
County of York, 176. 

285. The Act of June 23. 1885, P. L. 144. 
provides that the election proclamation shall 
be published in not more than four papers; 
the Act of June 10, 1893, P. L. 420, provides 
for publication in at least two papers; and 
the Act of June 26, 1895, P. L. 393, for pub- 
lication in at least three papers; and the 
general election law of 1898 requires publi- 
cation in at least two papers. The Act of 
1898 contains a general repealing clause. 
Held, tht this does not repeal the provision 
in the Act of 1895 limiting publication to 
four papers. — lb, 

286. The Acts of 1893 and 1895 are not 
inconsistent with the Act of 1885, since the 
first named fix a minimum and not a maxi- 
mum in the number of papers designated. 
The Acts can be read and stand together 
to read "in at least three and not more 
than four newspapers." — lb, 

287. Even if the Act of 1885 is regarded as 
repealed, and the advertising left to the 
Sheriff's discretion, he has not exercised 
that discretion in such a manner as to make 
his acts binding on the county. — lb. 

288. The Sheriff is the agent of the 
county. Persons acting on his orders, re- 
quests or engagements, must see to it that 
he is acting within his powers, if they 
would charge the county. If he exceeded 
his authority it is a matter in which the 
County of York has no concern, and it is a 
question between the plaintiff and the offi- 
cer. — 76. 

289. The county may defend the taxpayers 
from imposition in the payment of large and 
exorbitant and oppressive bills. — Jb, 

sale, 12. 



SIDEWALKS. 25-6. 237-43. 
SLANDER, 178, 255. 
bail. 

290. An affidavit to hold the defendant to 
bail for slanderous words spoken must set 
forth specifically the location of the place 
within the county where ibe defendant liven, 
and that the words were spoken within the 
county where the writ is demanded. It 
must also state definitely upon what the 
claim of special damage is based. — Sdullo 
r. Pucinni, 183. 

291. If in an action for slanderous words 
spoken the affidavit to hold bail does not 
set forth specifically all of the required alle- 
gations the defendant will be admitted to 
common bail. — lb. 

SOLICITOR, 38, 

SPRING, 275. 

STAMPS, 203. 

STATUTE OF LIMITATIONS. 123-4. 

STOCKHOLDER, 79-82. 

STREET IMPROVEMENTS. 139. 

STREET. 

ADOPTION, 25. 

OBSTRUCTION. 

292. Plaintiffs brought an action of tres- 
pass against the defendant for damages sus- 
tained by the erection of an overhead 
bridge, which bridge obstructed the light 
and air. while the approach to the bridge 
narrowed the street to such an extent as to 
injure ingress and egress from the street to 
their premises, thus reducing the market 
value of their property. Held, (affirming 
the Court below) that an action of trespass 
will lie. — York Covnty*8 Appeal, 43. 

293. The county having successfully ob- 
jected to the proceedings brought by the 
plaintiffs under the Act of May 16. 1891, P. 
L. 75, and thereby compelled the latter to 
bring their case directly before a Court and 
Jury, there is no rule of law or principle of 
justice which requires that they should now 
be put out of Court after a fair trial on the 
merits, because the defendant now sees fit 
to take a contrary position. — lb. 

294. Defendant asked the Court to charge 
the jury that there could be no recovery of 
damages because of the obstruction, if the 
plaintiffs still have access to their business. 
Held, not to be error to refuse so to charge. 
—lb. 

295. Defendant asked the Court to charge 
the jury that plaintiff's inconvenience in the 
use of said street was common to that of all 
other citizens using the same, ana therefore 
there can be no recovery. Held, not to be 
error to refuse to so charge. — 76. 

296. The true measure of damages was 
the difference in the market value of the 
premises immediately before and immedi- 
ately after the erection of the bridge as af- 
fected by its erection only. — lb. 
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297. Permitting- the jury to be taken to 
view the locus in quo, where It la not a 
matter of right under the Act of May 21, 
1895, P. L'. 89, is an appeal to the sound 
discretion of the Court, and is not error 
unless improperly exercised. — Ih. 

OPENIXG, 25. 
STREEf RAILWAY. 

CBOSSIXG TRACK OF. 

298. A driver of a vehicle is not required 
. to stop before attempting to cross the tracks 

of a street railway company, but it is his 
duty to look when in a place where he has 
a view of the track in the direction from 
which a car might be expected to come; 
and continue to look as he approaches the 
track. — na<!9 r. Vlmtcr Street Railway Com- 
panu, 12. 

299. The house line is the proper place to 
look for a car, but if the act of looking com- 
mences back of the house line, and is con- 
tmued until the driver is so far committed 
to the act of crossing that it is more dan- 
gerous to attempt to stop than to go, he is 
not guilty of contributory negligence. — 16. 

STOP, 298-9. 

SUMMARY CONVICTION, 116-19. 

SUMMONS. 197-8. 

SUNDAY LAW, 116-119. 

SURCHARGE, 84-90. 

SURETY, i; 236- 

TAX COLLECTOR. 

APPOINTMENT. 

300. Petitioner, the Assessor of the Sev- 
enth Ward, in the City of Yoric, returned to 
the Commissioners of York Coimty the 
names of two persons, one of whom he ex- 
pected the Commissioners to appoint Tax 
Collector of said Ward. The Commissioners 
refused to make the appointment, where- 
upon a mandamus was prayed for. Held, 
that the petition must be refused. — 
Thatcher t\ County CommiMioners, 205. 

301. The Commissioners claim the right 
to appoint Tax Collectors in the several 
wards of the City of York, a city of the 
third class, by virtue of the Act of April 10, 
1899, which vested the power of appointing 
tax collectors in cities of the third class in 
the hands of the County Commissioners. 
Heus that the Act is unconstitutional. — lb, 

302. The Act is special legislation, under 
the guise of a general law. It does not re- 
late to any matter of city government, but 
is for the collection of State and County 
taxes. — lb. 

303. The petitioner, however, has no such 
personal interest in the appointment of a 
Tax Collector as gives him a legal right 
that the Court can enforce, and the manda- 
mus prayed for cannot be granted.— /ft. 

TELEGRAPH. 27, 244, 268-71. 



TELEPHONE, 268-71. 
I RUM. 282. 
TIME, 277, 279, 28a 
TITLE, 135. 
TOWN COUNCIL, 23-4. 
TOWNSHIP, 268-71. 
TRAVELERS, 237-43. 
TRESPASS. 191, 241. 
TRUST, 139, 156-61. 
TROVER AND CONVERSION, 266. 
ULTRA VIRES, 33, 36. 
VEHICLES, 298. 
WAGES, 121-2. 
WAIVER. 

OF IBREOULABITIES, 184. 
OF TRIAL BY JUBT, 58-60. 

WARRANTS. 102-108, 226-3a 
WILL. 

CONSTRUCTION OF. 

304. Testator's will gave one of his daugii- 
tera flOO for services rendered, bequeathed 
to some of his children ''share and share 
alike," and bequeathed to his son Pias "five 
dollars should it please God to restore" him 
"to his right mind and he be able to take 
care and handle his own business" then the 
other children were each to pay Pias "suf- 
ficient to make his share and share alike." 
The Auditor found the clauses of the will 
insensible, with the exception of the first 
legacy, and divided the balance as though 
the testator had died intestate. On excep- 
tions filed to the report. Held, that the ex- 
ceptions must be sustained. — Miller's Estate^ 
119. 

305. The fact that the words "all my es- 
tate" or their equivalent, are omitted, is not 
conclusive against the validity of the be- 
quests. The word "share" must be con- 
strued share of the testator's estate. — lb. 

306. The direction that the other children 
shall each pay to Pias to make his share 
like theirs conclusively shows that he had 
bequeathed to them shares in his estate. — 
lb. 

307. The will of the testatrix declared, "I 
give, and bequeath, unto Maria Keller, £M- 
ward Jacobs, the heirs of Daniel Jacobs, 
deceased, and the heir of Matilda Gross, 
deceased, all my property, real and personal 
and mixed, of what nature or kind soever, 
and wheresoever the same shall be at 'the 
time of my death, share and share alike." 
The Auditor found that this was a distribu^ 
tion per stirpes. On exceptions filed to the 
report. Held, that the exceptions must be 
dismissed Coxat^a Estate^ 125. 

308. The beneficiaries did not all stand in 
the same relation to the testatrix. Her In- 
tent is so doubtful that the artificial rule 
which provides that "in doubtful cases the 
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law Is in favor of a distribution as nearly con- 
foroiable to tlie general rules of inherit- 
ance as possible" must be adopted. — lb, 

309. Testator directed a mortgage for 
$800, which he held against N. F., to be 
satisfied by his executor. The testator did 
not hold any mortgage against N. F., but 
held one for that amount against A. F., who 
was the mother of N. F. Held, that the will 
showed a latent ambiguity and extrinsic 
evidence should be admitted to show the 
testator's intention. — Fulkerson^a Petition, 
128. 

310. The evidence being sufficient to show 
that the testator intended the mortgage 
against A. F. to be satisfied, the executor 
should be directed to satisfy it. — lb. 

CONSTRUCTION OF. 

311. Testator bequeathed a certain por- 
tion of his real estate to his widow for life 
or widowhood, and also provided that his 
invalid daughter should have her home on 
the premises so devised. The residue of 
the estate was divided among his heirs. By 
a codicil he declared that two more of his 
children, A. and E., should have their homes 
with ine widow and invalid so long as they 
live, and after the death or marriage of the 
widow, A. and E., or either of them that sur- 
vive the other, shall have the use, benefit 
and occupation of said real estate during 
their natural life or lives on condition that 
they keep the invalid daughter with them as 
long as she lives. After the death of the 
said three children the property is to go to 
the children of the last one dying, and in 
default of such children to be disposed of 
according to the intestate laws. Held, 
(affirming the Court below) that this gave 
A. and B. an estate in remainder for life, 
with remainder over in fee to the children 
of the survivor. — Myerses Appeal, 6. 

312. This remainder vested at once on the 
death of the testator. Nothing was incum- 
bent on the remainder men to do until the 
death of the widow.-^/6. 

313. The care of the invalid daughter was 
a condition subsequent, and the fact that its 
performance became impossible by the 
death of the daughter during the widow's 
life, did not divest the estate of the re- 
mainder men. — Jb, 

314. Testator's will bequeathed to his wife 
nis farm for life or widowhood, and upon 



her death or remarriage the whole of the 
property to be equally divided among his 
children then living at the time of such 
death or remarriage. Held, that grandchil- 
dren, whose parents were deceased, could 
not participate in the distribution. — Hart- 
man's Estate, 81. 

315. "Children," in common parlance, does 
not include any other than immediate de- 
scendants in the first degree. — lb. 

316. While the word "children" may in- 
clude grandchildren, the presumption of law 
is against such construction. — lb, 

317. The fact that the testator ordered a 
sale of part of his real estate for the pay- 
ment of debts, and the balance to be for 
the use of the widow and children in like 
manner as the other land, and disposed of 
in like manner as the rest of his personal 
property, does not mean that he died intes- 
tate as to that portion. — lb. 

318. When a will is executed the natural 
and reasonable presumption is that the tes- 
tator does not intend to die intestate as to 
any part 6t his property. — lb, 

EXECUTION. 

319. A will indentified and proven, beyond 
any question, as the genuine will of the de- 
cedent, who declared the substance con- 
tained in the written will to one witness to 
be the testamentary disposition she wished 
to make of her property, and which witness 
at her instance reduced this declared will to 
writing and signed it as a witness at the 
testatrix's request, and this so declared writ- 
ten and witnessed will, coming from this 
witness into the hands of the testatrix, be- 
ing ratified and declared by her to the sec- 
ond witness, to be her will, and at the re- 
quest of the testatrix this second witness 
then appending her name as such, is legally 
attested under the Act of 1833, P. L. 328. — 
Irvine*s Estate, 149. 

320. Nothing appearing in the case to 
raise the shadow of suspicion that the will 
does not contain the actual testamentary 
disposition intended b^r^ ttva testatrix, and 
the witnesses being credible and disinter- 
ested and both bearing witness to and giv- 
ing proof of the genuineness of the paper 
as the will of the testatrix, we are of the 
opinion that under the facts of the case this 
will is attested within the requirements of 
the statute.— -/ft. 

YORK COUNTY, 174-7, 281. ' 
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